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REPORT OF THE PROCEEDINGS OF THE HOUSE OF ASSEMBLY

The Eighth Meeting of the First Session of the Sixth House
of Assembly held in the Assembly Chamber on Thursday 18th
January, 1990, at 10.30 am.

PRESENT:

Mr Speaker . . . ..

e e . . . . - . {(In the Chair)
(The Hon Major R J Peliza

OBE, ED)
GOVERNMENT :

The Hon J Bossano - Chief Minister

The Hon J E Pilcher - Minister for GSL and Tourism

The Hon J L Baldachino - Minister for Housing

The Hon M A Feetham - Minister for Trade and Industry

The Hon J C Perez - Minister for Government Services ]

The Hon Miss M I Montegriffo - Minister for Medical Services
and Sgort )

The Hon R Mor - Minister for Labour and Social Security

The Hon J L Moss - Minister for Education, Culture and
Youth Affairs

The Hon K W Harris - Attorney General

The Hon J H Bautista - Financial and Development Secretary

OPPOSITION:

The Hon A J Canepa - Leader of the Opposition
The Hon G Mascarenhas

The Hon M K Featherstone OBE

The Hon Dr R G Valarino

The Hon Lt-Col E M Britto OBE, ED

The Hon K B Anthony

The Hon P C Montegriffo

IN ATTENDANCE:

C M Coom Esg ~ Clerk of the House of Assembly
PRAYER

Mr Speaker recited the prayer

CONFIRMATION OF MINUTES

.

The Minutes of the Meeting held on the 9th November, 1989,
having been previously circulated, were taken as read and
confirmed.

COMMUNICATIONS FROM THE:CHAIR

Members will recall that in the July meeting when Honourable
Members welcomed the ruling on the personal option to
disperse with the wearing of jackets in +the Chamber on
occasions classified by the Speaker as unbearably hot,
climatically of course, the House also showed tacit approval
to the expectation of another practical step, the indexation
of Hansard. It 1s now a pleasure to report that the Chief
Minister having authorised its implementation, and thanks
to the resourcefulness of the Clerk and keen cooperation
of the rest of the staff of the House, work on it will
commence forthwith. I know Honourable Members will welcome
the realization of this long awaited administrative action
that will add importance to what has been expressed in
the past and what is said henceforth by Honourable Members.
The ' Hansard will cease to be a dark tomb of dead reports
and become a live archive from where information can easily
be traced by any person interested in the views of
Gibraltar's elected rerresentatives and their decisions,
where it matters most, and 1in so doing strengthen the
foundations of the sovereignty of the people of Gibraltar
as embedded in this august House of Assembly.

DOCUMENTS LAID

The Hon the Minister for Labour and Social Security laid
on the table the followipng documents: ,
d

(1) The Emp loyment Injuries (Claims) (Amendment)
Regulations, 1890.

(2) The Emgloyment Injuries (Benefits) (Amendment)
Regulations 1990.

Ordered to lie.

The Hon the Financial and Development Secretary 1laid on
the table the following documents:

(1) Statement of Consolidated Fund Re-Allocations argroved

by the Financial and Development Secretary (No.S5 of
1989/90).

(2) Statement of Consolidated Fund Re-Allocations agpgroved

by the Financial and Development Secretary (No.6 of
1989/90).

(3) Statement of Surrlementary Estimates No.3 of 1989/90.

Ordered to lie.



ANSWERS TO QUESTIONS
The House recessed at 1.00 pm.
The House resumed at 3.20 pm.

Answers to Questions continued.

BILLS

FIRST AND SECOND READINGS

THE CONTRACT AND TORT (AMENDMENT) ORDINANCE, 1990

HON M A FEZTHAM:

Sir, I have the honour to move that a Bill for an Ordinance
to amend <he Contract and Tort Ordinance be read a first
time.

Mr Steaker +then put the question which was resolved in
the affirmative and the Bill was read a first time.

SECOND READING
HON M A FZEITHAM:

8ir, I have the honour to move that the Bill be now read

a second time. Mr Speaker, we are here satisfying one
of our otligations to the European Economic Community. A
substantizl area of activity in the EEC is aimed at looking
to fair competition rules and is concerned with consumer
protection. The Directive +to which this Ordinance will
give ef t is one such measure. It concerns what are
commonly called doorster contracts and it basically gives
the purchzser an orrortunity to reconsider and to back
out of, for examgle, an agreement to, say, buy a new carget
where the selling took place in the trurchaser's own home.

th
It recocnises that saying no may be more difficult where
the salesman is sat on your sofa drinking a cup of coffee
than when you are actually in his own shor. To give effect
to the Dirsctive, we are incorporating it into,our contract
law, in cther words, make a contract for sale in these

circumstences and the Directive would arrly. Like many
Directives in this area, it is very simply written and
rstand. It leaves one or two things to the

Memper States. For examrcle, it gives Member

Staces ortunity to limit its arglication. We have
chosen do this and that is reflected in subsection
(2} of rogosed Section 42. Again in the situation
where may have changed hands or work having been
undertaksn before the consumer backs out of the gurchase,

- the Dirsctive requires that .Member States say how such

issues should be resolved. We do this by using the existing
provisions of the Contract and Tort Ordinance which

adequately deals with ‘the matter. I refer you to Section
3 of the new Section 42. The EEC has a tendency to amend
and replace Directives as experience and rolicy dictates
such change. To facilitate the application of relevant

changes in the Directives concerned with doorstep contracts,
we propose the measures contained in the proposed Subsection
43. In the majority of instances where the gprovisions
of the Directives will apply, no dispute will arise. The
transactions which are excluded aré clearly set out and
in reality there are probably few occasions in which the
consumer in Gibraltar needs the protection of this procosed

legislation. However, we have an obligation +to ensure
that our laws adeqguately reflect the relevant Directives.
For this reason, Mr Speaker, I move this Bill. I commend

the Bill to the House.

MR SPEAKER: .
Before I put the gquestion, does any Honourable Member wish
to speak on the general principles and merits of the Bill?

HON A J CANEPA:

Mr Speaker, without being completely familiar with all
the provisions of Directive 85/577, we neverthelass welcome
the legislation. We support it and we will be voting in

favour.
,!
B

HON P C MONTEGRIFFO:

Mr Speaker, in welcoming the legislation, the question
that I would like to raise and I may have an indication
from colleagues on this side, I am not sure. My
understanding 1is that the Directives are 1985 Directives
and we are now in 1990. Is there any reason why the
Directive has now become relevant and was not relevant
in 1985 or is it just part of a general catching-up Eprocess
which the Government is involved in?

HON M A FEETHAM:

& catching-ur process.
HON P C MONTEGRIFFO:

I am obliged, Sir.

MR SPEAXER:

If no other Member wishes to sgeak, I will as:

the Mover
to reply.

n
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HON M A FEETHAM:
I have nothing further to add, Mr Speaker.

Mr Speaker then put the gquestion which was .resolved in
the affirmative and the Bill was read a second time.

HON M A FEETHAM:

Sir, I beg to give notice that the Committee Stage ax}d
Third Reading of the Bill be taken at a later stage in
the Meeting. :

This was agreed to.

THE SALE OF GOODS (AMENDMENT) ORDINANCE, 1990

HON M A FEETHAM:

Sir, I have the honour to move that a Bill for an Or@inance
to amend the Sale of Goods Ordinance be read a first time.

Mr Speaker then put the gquestion whic_h was resolved in
the affirmative and the Bill was read a first time.

SECOND READING
HON M A FEETHAM:

Sir, I have the honour to move that the Bill_be now ::‘ea(E
a second time. Mr Sgpeaker, safety of .toy.s is a subject
which has been before this House before, 1t 1s also a matter
of concern in the European Economic Community ge{leral]..y.
The Bill before us now gives effect to the. EE.C Directive
concerned with the safety of toys insofar as it 1s necessary
to do so within Gibraltar. The real burden of ensuring
toy safety lies with the manufacturers and the bulk of
the Directive of 88/378 is concerned with procedures for
establishing safe standards of materials, manufact}lre ang
inspecting toys both made in a Member State or lmportef
through the EEC through that Member State.— In terms o©
enacting legislation in Gibraltar, that part of the Directive
is relevant only insofar as a symbol QE on a toy te:!.ls
them that that toy has been inspected in accqrdance with
the Directive and found to meet the requirgd safe«:y.' standarc‘i.
We can rely on that and on the work being carried out in
other Memper States to tell us that the' toy may kze presurped
to satisfy the standard of the Directive and of our Bill
and will not jeorardise the safety or health pf users when
used in a reasonable foreseeable way. Information is vitally
important and the Bill reflects the requirements of the
Directive in respect of the rprovision of information .bc'>th
about the manufacturer and the about the toy,. requiring
warnings approgpriate to the rparticular toy or its use to

be attached or included in the package. In the area of
the information and warnings, the Directive is clear and
reguires no local interpretation. We are therefore
incorporating that part of the Directive into the Bill.
This means that amendments to the Directive which result
from experience or improvement in technology can be given
effect to quickly and easily by notice in the Gazette.
The effect of the Bill will be to make it part of every
sale of a toy that the seller warrants that the toy is
safe as specified in the Bill and -that all the required
information or warnings are included. If the toy is not
safe or if the information is not included, there will
be a breach of contract. The Directive defines what is
meant by a toy. That is any product or material designed
or clearly intended for use in play by children of less
than 14 years of age, but does exclude a number of particular
products. This again is likely to change with experience,
and so again we are incorporating the changing and improving
terms of the definition in our Bill and because of the
details provided the Directive and amendments can of course
be published in the Gazette. The reality in Gibraltar
is that toys imported for manufacture is very small and
hardly significant. The most important safeguards are
the activities of other Member States in inspecting toys
and our own imgort control system. In advance of this
Bill taking- effect, a Regulation will be Fut in place
prohibiting the imports of toys that do not meet the EEC
standards. It should then be extremely difficult for anyone
to sell a toy that is unsafe. However this is an important
area where consumers are particularly vulnerable and worthy
of protection and for this reason I beg to move this Bill.
I commend the Bill to the House, Mr Speaker.

MR SPEAKER:

Before I put the question does any Honourable Member wish
to speak on the general principles and merits of the Bill?

HON M K FEATHERSTONE:

Mr Speaker, I declare an interest in this Bill. I asked
a guestion about unsafe toys a very short time ago, and
I am very. pleased to see that the Government has acted
so quickly to put the matter into proger perspective and
have brought this Bill forward. It has our comgplete support
and we hore that it will be satisfactorily implemented.
The only question I would mention is that it is hogped that
there will be adeqguate observation of toys to see that
they do conform and that if rpeople do transgress this

agreement they may be brought to the attention of the progper
authorities.

HON P C MONTEGRIFFO:

Mr Speaker, in welcoming this Bill, the point that I would
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like to raise is that I feel that the two areas that should
be looked at is the question of importation and the Minister,

I am glad to see, has highlighted that aspect as being
an aspect that still regquires regulation. The present
Bill in fact, as I understand 1it, is the sole legislation
that will now exist. In respect of safety of toys there
is a complete vacuum other than this. As a more practical
point of wview, as the Minister rightly points out, since
locally produced toys is an insignificant part of the market,
effectively it is going to be import controls that is going
to start imposing any type of standards in the toys that
our children receive. I do not want to, and I am not able
to comment more on that obviously until the rules are
rublished, but one question that I would put to the Minister
and obviously we are not resgonsible for what they do,
but is the Minister aware, for the general information,
of whether Sgpain -has itself passed the provisions of this
Directive? Because whereas I am quite happy to receive
the British, German and North European toys, the fact remains
that there is increasingly a tendency to import Spanish
toys and I think it will be a sort of comfort if the Minister
could confirm that Sgain has adopted these Directives.
Then we would hope that our neighbours take action to
actually comgly with this and if they implemented it that
would make sure that we would be one step ahead.

HON ATTORNEY-GENERAL:

Mr Speaker, can I assist on that roint. Firstly, the
Directive is not due for imglementation until June of this
year, so 1 am happy to be able to say and the Honourable
Mr Featherstone I am sure, particularly will be happy to
know that for once Gibraltar is ahead of its obligations.
If Spain has not yet implemented the provisions of the
Directive one <can hope that it will do so by the
implementation date, in approximately five months time.

MR SPEAKER:

If no other Honourable Member wishes +to sgpeak on the Bill
I will ask the Mover to regly.

HON M A FEETHAM:

Mr Speaker, I do not think I have anything to add. I think
all has been answered except to thank the Ogpodsition for
their sugrort.

Mr Sgeaker then put the question which was resolved in
the affirmative and the Bill was read a second time.

HON M A’ FEETHAM:

Sir, I beg to give notice that the Committee Stage and

Third Reading of the Bill be taken at a later stage 1in
the meeting.

This was agreed to.

iHE PENSIONS (WIDOWS AND ORPHANS) AMENDMEN& ORDINANCE,
990

HON ATTORNEY GENERAL:

Sir, I have the honour to move that a Bill for an Ordinance
to amend the Pensions (Widows and "Orphans)

1 ] Ordinance be
read a first time.

SECOND READING

Mr Sgeaker then rput the question which was

cea ) resolved in
the affirmative and the Bill was read a first time

HON ATTORNEY GENERAL:

Sir, I have the honour to move that the Bill be now read
a second time. Mr Speaker, this Bill follows the Pensions
(Widows and Orphans) (2Amendment) Ordinance of 1989, that
is, Ordinance No.3l of 1989, which was rassed bv this House
on the 10 November of last vyear. That Ordinance, Sir,
rrohibits entry into the Widows Orrhans and Pensions Scheme
of any rerson who joined Government Service after the 26
October 1989, and enables any existing participating emrloyee
to contract out and obtain a refund of his contributions.
The present Bill, Mr Sgeaker, further amends Section 13
of the Ordinance in two ways. Firstly, by imrosing a
deadline date of 30 March 1990, that is the last working
day, Mr Sgeaker, of the gfresent Financial Year, for the
giving of notice by persons wishing to opt out and claim
a refund of contributions and, secondly, to restrict eligible
applicants wishing to take that step to those public officers
who are currently in Government Service. This further
amendment to Section 13, Mr Sgeaker, is approrriate because
of the wide definition of 'contributor' contained in Section
2 of the Ordinance. Sir, I commend the Bill to this House.

MR SPEAKER:

Before I rut the gquestion, does any Honourable Member wish
to speak on the general principles and merits of the Bill?

[}

HON A J CANEPA:

Mr Speaker, we have no problem about sugporting this measure.
I understand the rfosition as it is 1in Secticn 13 (1) (a)
or (b) of the main Ordinance which are the two cases where
a rerson is not able to benefit from the rrovisions of
the scheme by virtue of the fact that he dces not have
a wife. If he has never married, he does not have a wife
then his widow cannot benefit £from the rrovisions of the
scheme and in such circumstances, of course, the right



thing to do is to enable that person to have the option
of, on retirement, collecting back his contributions. The
other instance is that of a person who when he leaves the
Public Service in any case does not become entitled to
a pension, let us say because he does not have the necessary
number of years of service. If someone retires from the
Public Service with eight years service, then the normal
practice is that he has his contributions under the scheme
refunded, because otherwise he would be collecting
contributions under false pretences because he is not able
to collect the pension so other than in those +two cases
it does seem to us that it is the correct thing to preclude
contributors who have already left the Public Service who
do not come under either of those two categories from saying
"we also want a refund" and therefore we support the measure.

HON P C MONTEGRIFFO:

Mr Sgeaker, in welcoming this there is only one guestion
mark that perhaps the Honourable Mover could clarify. He
has mentioned the time limits up to the end of March 1990
for the taking of the option, but I do not feel he fully
exglained the rationale behind that. I assume it to be
the case that the Government would like finality in the
matter and say "right we will end up with a close scheme
of those who remain and we will weed out gquickly", and
I do not use "weed out" in a bad word, I mean "we will
determine quickly those who want to get out rather than
have a messy situation of rpeople potentially being at later
stages". That is something I would 1like «clarification

on but subject to that point I would be happy to support
it, Sir.

HON CHIEF MINISTER:

No, the position is quite simple and, in fact, it was pointed
out to us after we had grassed the previous Bill and we
missed it. But the view was put to us from within the
administration that the nature of the scheme is like an
insurance scheme and of course if you are contributing
to an insurance scheme to protect your widow against your
death and you have an oren ended opgortunity to get the
refund of all your contributions then it is a one way
insurance system, because if you die the scheme rpays and
if you 1live the scheme gives you all your money back. The
whole basis of financing of the scheme is on the assumgtion
that those who are fortunate enough to live pay for those
who are unfortunate enough to die, and we missed that point
initially and it was brought to our notice afterwards.

MR SPEAKER:

v

If no other Honourable Member wishes to sgeak on the Bill
I will ask the Mover to regly. ’

HON ATTORNEY GENERAL: )

Thank you Mr Sgeaker. I do not think there is anyth;ng
further I can use here, except to thank all Members opposite
for their support for this Bill.

Mr Speaker then gput the gquestion which was resolved in
t+the affirmative and the Bill was read a second time.

HON ATTORNEY GENERAL:

Sir, I Dbeg to give notice that the Committee Stage apd
Third Reading of +the Bill be taken at a later stage 1in
the Meeting.

This was agreed to.

THE CRIMINAL PROCEDURE (AMENDMENT) ORDINANCE, 1990

HON ATTORNEY GENERAL: .

Sir, I have the honour to move that a Bill for an Ordiggnce
to amend the Criminal Procedure Ordinance be read a first
time.

Mr Speaker then put the gquestion which was resolved in
the affirmative and the Bill was read a first time.
4

’

SECOND READING ’
HON ATTORNEY-GENERAL:

Sir, I have the honour to move that the Bill be now rgad
a second time. Mr Sgeaker, the purgose behind this Bill
is to amend the existing gprovisions in our law relat%ng
to the Courts' rpowers to grant compensation to V%ct%ms
who have suffered injury or loss by reason of the commission
of criminal offences. As the law at present stands, Sir,
the position is as follows. Firstly, the Supreme Court
has power to order the rpayment of up to gloop frow_ the
Consolidated Fund to any cgerson who is injured or if he
is killed to his widow or children if such death or injury
has occurred as a result of such rerson endeavouring ?o
acgrehend any person charged with any offence. whicq is
phhishable by death or imgrisonment for a period of at

least seven years. You will note, Mr Sgeaker, that in
resgect of this gprovision the word is charge and pot
convicted. Secondly the Supreme Court can order comgensation

of ur to £300 bu: the Magistrates' Court is at gresent
limited to a maximum of £100 to be gaid by any rerson
convicted of a criminal offence to the person who has
suffered any injury or damage to or loss of grogerty as
a result of a ccmamission of that offence. And thirdly
Sir, the Court can order the payment of ur to £50 from
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the Consolidated Fund to any person who has shown courage,
diligence or exertion in or towards the apprehension of
any person convicted of any offence punishable by death
of by imprisonment for a period not less than two years.
This, of course, Mr Speaker, is a payment in the nature

of a reward. Those present provisions are  modelled on
the UK Criminal Law Act 1967 and do not appear to have
been reviewed since then. Mr Sgpeaker, I will be moving

certain amendments at the Committee Stage of this Bill
and for the purpose of what remains of my address at this
stage the second reading of the Bill, I will assume that
the amendments I intend to move will be allowed. Clause
2 of the Bill as I propose to slightly amend it will empower
the Supreme Court to pay compensation not exceeding £3000
to any person injured or to the dependents of any rperson
killed where such injury or death has been occasioned in
an endeavour to agpprehend somebody who has been charged
with an offence trialable at the Supreme Court. As the
House is aware Mr Speaker, the most serious criminal offence
such as murder, rape and robbery merely by way of example,
can only be tried at the Supreme Court, but there are a
category of less serious offences which can be tried either
at the Magistrates' Court or the Supreme Court such as
most offences involving an allegation of assault, theft,
criminal damage etc, and the rgrovisions in Clause 2, as
progosed to be amended, are modelled upon Section 30 of
the United Kingdom Powers and Criminal Courts Act 1973.
Sir, Clause 3 of the Bill, as proposed to be amended, will
enable the Criminal Courts either upon application or of
their own volition to have power to impose upon an offender
the comgensation ordexr with the object that compensating
the person who has suffered injury, loss or damage as a
result of the offence. The Courts' powers here arise upon
conviction and while the Supreme Court will have unlimited
power to make whatever order 1s considered aprropriate
the jurisdiction of the Magistrates' Court will be limited
to the sum of £2000. The prorosed section regeals and
replaces the existing section 227 of the Criminal Procedure
Ordinance and the new section goes on to specify the factors
which the Court, before making any c¢ompensation order,
is obliged to take into account. Most important of all,
Mr Speaker, this House may think, an obligation is imrosed
uron the Court to give rpreference to the making of any
appropriate compensation order where it feels that the
offender has insufficient means to pay both the comgpensation
order and a £ine. It will be seen therefore,. Sir, that
what 1is intended is that the Court should think first and
foremost of procuring suitable compensation for the victim
of an offence and think, secondly, a suitable retribution
so far as the offender convicted 1is concerned. Clause
4 of the Bill inserts into the Ordinance three new sections
which I really hope Members will agree are self-explanatory.
The rrogosed section 227A creates a right of an aggeal
for an o&ffender against which a compensation order is made.
The rrosgective section 227B emgowers the Court who has
made a compensation order to review it and fpossibly to

11.

discharge it if subsequently there has been civil proceedings
in which a material order has been made in favour of the
injured person or if  he has succeeded in retrieving the
property which he initially lost as a result of the

commission of the offence. The new gprospective section
227C deals with the effect of compensation orders on
subsequent awards in civil proceedings. Mr Sreaker, Clause

5 of the Bill deals with the Court's powers to reward a
rFerson who has been active in or towards the apprehension
of any rperson who has actually been convicted and in
exercising that rpower the Court is obliged to consider
what sum is reasonable and sufficient to compensate a person
who is deemed worthy of a reward for his expenses, exertions
and loss of time effected in or towards the arprehension
of the relevant offender. Clause 6 of the Bill creates
the necessary flexibility to review the maximum levels
of comgensation from time to time by empowering His
Excellency the Governor after consultation with the Chief
Justice to make agrropriate regulations. Mr Sgeaker, this
is yet another example I suggest of a Criminal Bill
containing provisions which Members may think could and
should have been introduced to this House before now. it
has the support of all Members of the Judiciary and I do
hore also Mr Sgeaker, the support of Members on that
side of this House. Sir, it 1is my rpleasure to commend
the Bill to this House.

MR SPEAKER:
Before I put the question, does any Honourable Member wish
to speak on the general principles and merits of the Bill?

HON G MASCARENHAS:

Mr Speaker, the Orposition will welcome the legislation.
It is progressive legislation, rerhags long overdue. We
shall certainly be voting in favour.

HON P C MONTGRIFFO:

The only thing that I want to say is that I obviocusly sugport
the Bill and that this might be seen as a good examgple
of what I might suggest to the Attorney-General, or the
Government generally, could become the practice and a mirror
for all our Ordinances. Our Ordinances very usefully Mr
Sceaker, itemise the eguivalent English section from which
Gibraltar law is taken in the cases where Gibraltar law
mirrors exactly an English section. That 1is of enormous
help to rpeorle when 1looking at +the law. Because as the
Attorney General will well understand, laws always suffer
modification and interrretation and when you are enacting
something to the UK laws since 1967 it really might mean
something very different to what it literally savs in this
sheet of rparer in terms to the way it has been interrpreted.
I wonder whether the Attorney General could see his way,
if not on the margin of each of the Bills, to have a
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reference within the Section as is the case in our Ordinances
or at least, in perhaps, the Explanatory Memorandum to
have a brief note as to the English source of the legislation
if that was to be the case in any particular legislation.
I think, Mr Spgeaker, that that really would help us
understand better the problems which for example this tygpe
of legislation might have given right to the UK over nearly
25 years of implementation there. Now I know it is part
of the Criminal Law Revision Act 1967, but I mean it could
have taken an impossible memory effort on my part to have
devised that and to have guessed it myself. That is the
only point that I would like to make.

MR SPEAKER:

If no other Honourable Member wishes to speak I will call
the Mover to rerly.

HON ATTORNEY-GENERAL:

Thank you, Mr Speaker, I am very grateful to the Honourable
Mr Montegriffo for his contribution and the thought of
doing what he suggested has not escaged my mind, Mr Sgeaker,
but the reason why I have been reluctant to do that, at
least so far, is because in drafting Criminal Legislation
although I have drawn ugon the provisions contained in
existing UK Law, the corresponding provisions I have not
always religiously followed word for word the exact wording
of the corresponding section in the English Statute and
secondly Mr Sgeaker, if one does so and one inserts a
marginal note =o indicate what precisely the corresponding

provision of the UK law 1is. One gets into difficulties,
if in Gibraltar, we subsequently amend that Section. I
do take particular notice of the Honourable Member's

comment concerning satisfactory details in the Explanatory
Memorandum and I will give, certainly, serious consideration
to that. Mr Sgeaker, I am grateful to all Members of the
Oprposition for their sugport, I think you will agree that
I have certainly have not been inactive in bringing Criminal
Legislation to this House in the very short time I have
been a Member and I have got lots of ideas vyet. Thank
you, Mr Sgeaker.

Mr Speaker then rput the question which was resolved in
the affirmative and the Bill was read a second time.

HON ATTORNEY GENERAL:

Sir, I beg to give notice that the Committee Stage and
Third Reading of the Bill be taken at a later stage in
the meeting.

This was agreed to.

THE MAGISTRATES' COURT (AMENDMENT) ORDINANCE, 1990

HON ATTORNEY GENERAL:

Mr Speaker, in respect of Item No.5, the Magistrfates' Court
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(Amendment) Ordinance, 1990, as communicated to you in
my letter of 15 January 1990 it is not proposed to proceed
with this Bill. Mr Speaker, on this occasion for the benefit
of the Honourable the Leader of the Opposition and anybody
else who may be interested I will give reasons. Mr Sgeaker,
I indicated that at the Committee Stage of the previous
Bill I had the honour to commend to this House the Criminal
Procedure (Amendment) Bill, I will be moving amendments
at Committee Stage. Those amendments, Mr Sgeaker, I can
tell the House, will include the provisions that would
have been or perhaps will become the Magistrates' Court
(Amendment) Ordinance of 1990 and £for that reason, Mr
Speaker, there is no necessity now to proceed with this
particular Bill.

ADJQURNMENT
HON CHIEF MINISTER:

Mr Speaker, I have the honour to move that this House do
now adjourn to Thursday 15 February at 10.30 am.

HON A J CANEPA:

Sir, I was under the impression that motions would be
taken in this session. I remember speaking to the Clerk
about that.

MR SPEAKER:

Well the session as yol can see has not been finished,
there is more business of the House to follow and what
the Chief Minister is doing now 1is adjourning the House
at this gpoint.

HON CHIEF MINISTER:

To the 15 February when we rpropose to continue with the
First and Second Readings of the Bills, Mr Sgeaker.

HON A J CANEPA:

But that was not my impression Mr Speaker. My impression
was that, and I hope that there has not been a failure in
communication, because what I communicated to my colleagues
was that the House would be adjourning to mid-February
when we would be taking the rest of legislation and other
matters. I however remember that when I sroke to the Clerk
of the House the understanding was that the motions, of
which we had been given notice, would be taken now.
Particularly the one which 1is rparticularly topical now.
There may be no cgoint in taking it in mid-February, Mr
Speaker. At least that was now it had been presented to
all, including the media.

+

HON P C MONTEGRIFFO:

Mr Speaker, can the Chief Minister at least explain further
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the reasons for wanting to adjourn the House totally until
the 15 February as opposed to perhaps adjourning certain
items of the Agenda, like, for example, the fact that the
ttorney-General now has given an indication that on t}}e
Magistrates' Court Ordinance, it will be dealt w;LtI} in
a different way? If there are specific items of business
which the Government is not able to proceed with at present
then that might be the subject of a legitimate or a more
understandable delay. But not on the other business which
does not degend on the Government being ready. Is there
any reason which the Chief Minister sho_uld put to us for
our persuasion which would militate against our imgatience
on wanting to have the session go on now?

HON A J CANEPA:

Perhaps, Mr Speaker, I might say something further,.because
vyou have been absent, you have been away from Glbral;ag
and therefore my means of communication with the Chief
Minister on these matters is through the Clerk. If there
were +o have been difficulties on the matter I would
naturally have brought you into it, moreso 1if you were
not in Gibraltar. However, the rosition was absolutely
clear-cut and the motions were going to be debated now
and therefore we came to the House ready to debate the
motions today and tomorrow. The House would then have
adjourned to the middle of February for whatever gther
legislation was outstanding and for any other bgs}ness
or any other Bills which the Government might wish to
introduce between now and the middle of February, as has
been done on other occasions. But I think +that that .is
totally unacceptable that the House Jjust winds up 1its
proceedings this afternoon when everyone has come hgre
with the expectation that there are important matters which
were going to be debated.

MR SPEAKER:

Well, the understanding was, as the Honourable Leader of
the Orrposition is saying, that the Leader of the House
ag:;_:earhs~ to have made another decision now and as Leader
of the House he has the right to do it.

HON A J CANEPA:

My Sgeaker, if the Leader of the House continues to proceed
in this manner he might well come here in the middle gf
February and Ffind that there is no Opposition Members 1in
the House. If that is how he wants to proceed, ultimately
the gublic may Jjudge him. At the moment he is riding hig}}
but feorle may have second thoughts if he is going.to croceed
in such a high-handed manner without any consultation because
there has been no consultation, Mr Steaker.

Well I have not put the guestion. What I wi]:l do is I
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will put the question and then it is up to the Leader of
the House to say what he may wish to s5ay. I now prorose
the question which is-'that this House do now adjourn to
Thursday 15 February, 1990, at 10.30 am.

HON CHIEF MINISTER:

Mr Speaker, the House meets when it suits the Government
of the day that it should meet and has always done so. The
degree of consultation to which the Honourable Member refers
never harrened before in all the time that I was on the
orrosite side of the House. I found when we were meeting
next when the then Leader of the House stood ur and adjourned
the House and told the House to when the House was being
adjourned. The frosition therefore is that since we are
§till on Government business and since there are matters
in. the following two Bills which require further work on
our side and we are not ready to proceed we have decidad
to interrupt the sitting of the House at this coint as
we are rerfectly entitled to do. We will continue at the
point at which we are interrupting business on +the 15
February. By which date we hoge to be in =a rosition to
carry on with the work of the Government and when that
work is completed it is then, and only then, that the motions
of the Members orrosite will be debated. Mr Sreaker, whac
Members in Opposition can do, and it is the only thing
that they can do, is to take advantage of when the Government
needs to come to the House to carry out its business to
rut forward the views that they want to gut forward and
therefore nothing is going to happen between now and the
15 February that is going to alter the subject matter of
the motions to which Honourable Members opgosite are referring.
Mr Sgeaker, they all refer to historical si<uations an
if he is very well rrepared today then I imagine he will
be even more well preprared on the 15 February.

HON A J CANEPA:

Mr Speaker, the fact of the matter is that <here is no
precedent for what is happening today. It has never hapgened

pefore. The rproceedings of +the House have never besn
interrurted suddenly out of the blue in the manner in which
they are being interrurted now. If the Government is not

ready to gproceed with two Bills then those 3ills
left for a later date. To the 15 February or o any oth
date which 1is convenient. It is without gpreczdent in
the years that he and I have been Members of this Hou
for the Leader of the House to stand up all of a sudd
without the Members of the Oggposition knowing anythin
about it and moving the adjournment of the House and
interructing the House in this manner. Of course
do  that. He has the majority, he has 71% suggort from
the rpeorle of Gibraltar and his Government has E
can do the opposite to what is harrening in Eas
and undermine democracy, if he wants to, but *

that has harrened in the rpast is not the cases. It h
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never happened and the previous Chief Minister, Sir Joshua
Hassan, was always very careful to consult Leaders of the
Opposition before taking action of this sort. QOf course
there was sometimes agreement to take a motion, and sometimes
agreement would not be reached to defer it to a later date.
But, Mr Speaker, what 1is happening here this afternoon,
and all Members who have been Members of this House over
the years know that perfectly well, some of us going back
to 1969, even before the Chief Minister and I Jjoined, that
this sort of thing has never happened before. Let him
not dress it up in any other way and pretend that there
is a rprecedent because there is no precedent and the facts
are that all Members on this side of the House came here
under the impression that we were going to debate the three
motions.

HON P C MONTEGRIFFO:

I have got to express my deep disappointment at the attitude
of the Chief Minister. I asked a moment ago for a reason
why it should not be possible for the Government to defer
its own business and let the House deal with other business
and I think the answer the Chief Minister has given basically
is that might is right. That "since I can do it I will
do it" as opposed to giving any more fpersuasive argument
as to why he should do it. I regret it, I accert the fact
that he has the authority to do so, but I think it is a
bad day for this House. Secondly Sir, and I finish with
this, 1is that I feel it is an element of discourtesy. I
certainly after the dinner that we Jjointly went to, Mr
Canera, Mr Bossano and myself, I rgersonally sat down at
1 o'clock at night to prerare for what I thought I might
want to say on certain aspects of the motion and I think
it is important because one has to come gpregpared and I
think there is an element of discourtesy unless there was
a very good reason to defer matters of this nature. There
should have been an element even as late as yesterday to
have said "it is the Government's intention to defer this
or that business". I think, Mr Sgeaker, that it is not
the way of conducting proceedings in a civilised debating
chamber which this House becomes when we argue and debate
things 1like the areas the motions are addressing and I
think it is discourtesy and I regret the decision and I
feel it is a sad day for the House.

HON A J CANEPA:

Mr Sgeaker, what is harrening here this afternoon is that
the Chief Minister is adopting this tactic in oxder to
deflate from the importance of one of the motions which
has been the subject of a public outcry and what he is
hoping is that in a month's time, by then, georle will
no longer care about the issue. That 1is the reality. He
has had rlenty of opportunity, it is the simplest thing
in the world to speak to me and to tell me that he is going
to alter the groceedings but no, he gprefers to be high-
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handed. If that is the way that he wants to proceed, as
he is quite correct in saying that the motions are in a
way historical, the one on the televising of the proceedings
of the House I can bring at any time. The other one even
if he wants to deflate it, it is not going to come on the
15th February, and it 1is not going to come on the 15th
February because I will not be here then to move that Motion
and I will then bring it up at the following meeting of
the House because if it is not going to be debated today
or tomorrow, it does not matter whether it is +the 15th
February or the 15th March, but as an act of protest against
the high-handedness of the Government, we will not be here
on the 15th February.

MR SPEAKER:

May I Jjust point out that we have got to follow the rules
of the debate. Members can only speak once. I have allowed
the Leader of the Opposition because he feels very strongly
about this, but I must now tell Members that they can only
speak once on this debate. Does any other Member wish
to speak? If not I will call the mover to reply.

HON CHIEF MINISTER:

Mr Speaker, I think the reaction of the Honourable Member
orrosite is clearly because I have spoiled him in the year
and ten months that we have been in Government and this
is what hargens. Sometimes when you are too magnanimous
with people they take things for granted. As I have said
originally in the all the years that I have been here never
once did the then Leader of the House say to me when he
proposed to start or when he proposed to finish any meeting
and I took the trouble to prepare myself to deal with any
situation as it arose, and the rposition is that he will
get less information from now on, not more, since he is
taking it the way that he is taking it. So as far as I
am concerned the position is that we call meetings of the
House when it suits the Government to call the meeting
of the House to carry out the business of governing Gibraltar
which is what the AACR did for the last sixteen years and
what the AACR has to do now that it has been relegated
to where it should have been for the last sixteen vyears,
is to accert that it is 1in Opposition and when the
orgortunity arises bring to the House whatever they want.
If he is not here on the 13th February then, Mr Sgeaker,
all that will harpen is that we will have a few less
hysterical outbursts on the 15th February than we have
had today, but I am sure we can live with that. I beg
to move the adjournment of the House.
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Mr Speaker then put the question and on a vote being taken
the following Hon Members voted in favour:

The
The
The
The
The
The
The
The
The
The

Hon J L Baldachino
Hon J Bossano

Hon
Hon
Hon
Hon
Hon
Hon
Hon
Hon

M

A Feetham

Miss M I Montegriffo

R

J
J
J
K
J

Mor

Moss
Perez
Pilcher
Harris
Bautista

mEEar

The following Hon Members voted against:

The
The
The
The
The
The
The

The motion
to Thursday

Hon
Hon
Hon
Hon
Hon
Hon
Hon

was
the

The adjournment
the 18th January,

K B Anthony
Lt-Col E M Britto
A J Canera

M K Featherstone
G Mascarenhas

P C Montegriffo
Dr R G Valarino

therefore carried and the House adjourned

15th February, 1990, at 10.30 am.

of the House was taken at 5.30 gm on Thursday

1990.
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THURSDAY THE 15TH FEBRUARY, 1990

The House resumed at 10.45 am.

PRESENT : . ’

Mr Speaker . . . . . . . . . . . . .. .. . .{In the Chair)
(The Hon Major R J Peliza OBE, ED)

GOVERNMENT :

The Hon J Bossano -~ Chief Minister

The Hon J E Pilcher - Minister for GSI and Tourism
The Hon J I Baldachino - Minister for Housing

The Hon M A Feetham - Minister for Trade and Industry

The Hon J C Perez - Minister for Government Services
The Hon Miss M I Montegriffo - Minister for Medical Services
and Sport

The Hon R Mor - Minister for Iabour and Social Security

The Hon J I Moss - Minister for Education, Culture and Youth
Affairs -

The Hon K W Harris - Attorney-General
The Hon P J Brooke - Financial and Development Secretary

OPPOSITION:

The Hon A J Canepa - leader of the Opposition
The Hon G Mascarenhas

The Hon M K Featherstone OBE

The Hon Dr R G Valarino

The Hon It-Col E M Brittd OBE, ED

The Hon K B Anthony

The Hon P C Montegriffo

IN ATTENDANCE:

C M Coom Esg - Clerk of the House of Assembly

PRAYER

Mr Speaker recited the prayer.

OATH OF AILEGIANCE OF NEW MEMBERS

The Hon P J Brooke, Financial and Development Secretary,
took the Oath of Allegiance.

MR SPEAKER:

I think the House would like me to welcome the new Financial
and Development Secretary and wish him an exciting and
enjoyable time in the House and fulfilment in his new capacity

here in the House.
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HON FINANCIAI AND DEVEILOPMENT SECRETARY:

Thank you very much, Mr Speaker, for your kind words of
welcome on behalf of the House. Can I say how honoured I am to
take up my new post in Gibraltar and how much I am loocking
forward to contributing to the deliberations of the House to
the best of my ability. Thank you very much.

STATEMENT BY MR SPEAKER ON PARI IAMENTARY PRIVIIEGE

MR SPEAKER:

I would 1like to make a statement on the gquestion of
Parliamentary Privilege.

Matters touched upon at the last meeting of the House have
given rise to correspondence being addressed to Members which
could inhibit their legitimate activities as elected
representatives in this House of Assembly. I thus believe it
prudent to bring to the attention of Honourable Members and
the public generally, the privileges with which elected
Members are vested for the purpose of carrying out their
duties din this House and by my - doing so discourage and
dissuade people breaching these privileges and, in the
process, unwittingly perhaps, making themselves liable to the
conseguences of any such acts of contempt.

"Parliamentary privilege" is defined in Erskine May, as "the
sum of the peculiar rights enjoyed by each House collectively
as a constituent part of the High Court of Parliament, and by
Members of each House individually, without which they could
not discharge their functions, and which exceed those
possessed by other bodies or individuals”.

Section 36 of the Gibraltar Constitution Order 1969, states:

"The Legislature may prescribe the privileges, immunities
and powers of the Assembly and its Members, but no such
privileges, immunities or powers shall exceed those of
the Commons House of Parliament of the United Kingydom or
of the Members thereof";

and Part V of the House of Assembly Ordinance - "Powers and
Privileges of the Assembly" - Section 61, states:

"There shall be freedom of speech and debate in the
Assembly. Such freedom of speech and debate.shall not be
liable to be questioned in any court or place outside
the Assembly".

Section 62 states:

"No civil or criminal proceedings may be instituted
against any Member for words spoken before, or written
in a report to, the Assembly or to a committee thereof
or-by reason of any matter or thing brought by him
therein by petition, Bill, resolution, motion or
otherwise".
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The privilegyes extended to Members. individually are far
reaching and legally complex. The subject cannot be examined
widely and extensively in a short statement as the one I am
making today. Furthermore each situation has to be considered
on its merit if and when it arises.

Thus to meet the situation that has obliged me to make this
statement I must draw attention to the freedom of speech that
elected Members are protected by whilst carrying out functions
connectad with proceedings in the House.

Members are protected from interference through any form of
physical, oral or written intimidation which could be
considered to obstruct Members of the House carrying out the
duties for which they are elected. ‘

Members who may feel being so obstructed may report the matter
to the Speaker, who taking into account the facts and
circumstances of the case, will follow up the report as he may
deem necessary bearing in mind that the House collectively in
its judicial capacity is the Court that will pass final
judgement if so required. O

As past examples of what may constitute molestation of Members
on account of their conduct in the British Parliament, I guote
cases embodying this type of contempt:-

"({a) Challenging a Member to fight on account of their
behaviour in the House or any committee thereof
or even on account of remarks made outside the
House which todched proceedings in the House;

(b) Writinyg letters to Members taking notice of
speeches said to have been made in the House
and threatening to contradict them from the
Gallery;

{(c) Sending insulting letters to Members in reference
to their conduct in Parliament or letters
reflecting on their conduct as such Members;

(d) Threatening to inflict pecuniary loss upon a
Member on account of his conduct in Parliament;

(e) 1Inciting the readers of a newspaper to telephone
a Member and complain of a question of which he
had given notice;

(f) Calling in a newspaper for the arrest of a Member
and describing him as an arch-traitor;

(g) Sendinyg a letter to a Member threatening him with

the possibility of a trial at some future time
for asking a guestion in the House'".
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It will be noted from the above that conduct not amountiny to
a direct attempt to influence a Member in the discharge of his
duties, but having a tendency to impair his independence in
the future performance of his duty, will also be treated as a
breach of privilege.

This statement should make everybody aware that when any of
the rights and immunities, both of the Members individually,
and of the Assembly in its collective capacity, which are
known by the general name of 'privileges', are disregarded or
attacked by any individual or authority, the offence is called
a breach of privilege or contempt and is punishable under the
law of Parliament as may be applicable in Gibraltar.

NOTICE OF MATTER TO BE RAISED ON THE ADJOURNMENT
MR SPERKER:

I would like to inform the House that the Hon K B Anthony has
given notice that he wishes to raise on the adjournment,
matters relating to the guestion of the non-collection of
rubbish on Sundays.

DOCUMENTS IAID

The Hon the Financial and Development Secretary moved the
suspension of Standing Order 7(3) in order to suspend Standing
Order 7(1) to lay on the table the following document:

Statement of Supplementary Estimates No. 4 of 1983/90.
Ordered to lie.
HON FINANCIAI AND DEVEIOPMENT SECRETARY:

Mr Speaker, if I could just explain that the Statement of
Supplementary Estimates No. 4 of 1989/90 has been laid on the
table because Statement No. 3 of 1989/90, which was laid on
the 18th January, 1990, is not being proceeded with. The Bill
to which that Statement referred is also not being proceeded
with. The House will have noted that a new Supplementary
Appropriation Bill has been included in the Supplementary
Agenda to which the Statement just laid refers.
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BIIIS

FIRST AND SECOND READINGS

THE PUBIIC HEAITH (AMENDMENT) ORDINANCE, 1990

HON FINANCIAI AND DEVEILOPMENT SECRETARY:

Sir, I have the honour to move that a Bill for an Ordinance
to amend the Public Health Ordinance be read a first time.

Mr Speaker put the question which was resolved in the
affirmative and the Bill was read a first time.

SECOND READING
HON FINANCIAL AND DEVEILOPMENT SECRETARY:

Sir, I have the honour to move that the Bill be now read a
second time. The object of . this Bill, Mr Speaker, is to
alter certain aspects-of the provisions of Part 11 of the
Public Health Ordinance that deals with rating. Cne asvect
of the alterations has an important extension of rating
policy, the others are largely of a conseqgquential or
administrative nature. I should like to start by dealing,
first, with the more important change. The Government
considers that there should be additional machinerv in the
rating system to provide incentives in furtherarnice of the
overall planning of Gibraltar's economic development. For
example, 1if and when the development of an industrial park
were to take place in Gibraltar, it would be advantageous to
have the existing business take up accommodation there even
though this migyht be more expensive for them because of the
level of rents and rates. The measures proposed would enable
relief to be granted to encouraye such movement and cushion
the additional expense, the amount and period of such relief
beiny as considered appropriate in each case. The criteria
for such relief would, by the nature of the proposal, need
to remain flexible to respond to the developiny
Circumstances of Gibraltar. This is the purpose, Mr Speaker,
behind the amendment in Clause 2 of the Bill, subsection (3)
of section 271 of the existing Ordinance which currently
only provides for relief from rates to be yranted on account
of the property of an individual. The amendments proposed in
Clauses 3 and 4(b) of the Bill are simply consequential upon
the repeal 1in 1989 of the Gibraltar Museum and Antiguities
Ordinance which was replaced by the Gibraltar Heritagye Trust
Ordinance. Thus no rates will be payable under the
provisions of section 273 of the Ordinance on any building
listed in Schedule 1 of the Heritage Trust Ordinance and the
Gibraltar Museum continues to be exempt from assessment. I
have already indicated to Members, Mr Speaker, by
circulation, my intention to move an amendment to the Bill
at Committee Staye to delete Clause 4(a) which 1is
considered, upon reflection, to be superfluous in the 1light
of Clause 2. The amendments in Clause 5 of the Bill are



relative to section 282 of the Ordinance and is purely for
administrative convenience. As stated in the Explanatory
Memorandum of the Bill, it would transfer the responsibility
for granting exemption from 1liability to pay rates in
respect of property used for charitable and related
activities from the Governor to the Financial and
Development Secretary. Sir, I commend the Bill to the
House.

MR SPEAKER:

Before I put the guestion does any Hon Member wish to speak
on the general principles and merits of the Bill?

HON A J CANEPA:

Mr Speaker, the difficulty £from the point of view of the
Opposition is that the Bill is not a homoyeneous piece of
legislation. It has a number of Clauses which make
provisions which are not entirely cohesive. Therefore it 1is
very difficult to react to the principles of the Bill,
particularly during the Second Reading, when there are
amendments already and of which we had notice of a couple of
days ayo and which are very far reaching. Therefore, our
intention, I think, 1is to go into rather more detail and
make comments on each appropriate Clause in Committee.
Generally, the Bill as it stood originally was not very
disquieting, we saw that in Clause 2 it was the Financial
and Development Secretary who was being given certain
discretion and we were not unhappy about that. There is now
an amendment where it will be in accordance with the
criteria laid down from time to time by the Government of
Gibraltar that will be the basis on which relief will be
given and we want really, in Committee, to hear more on this
matter and I am therefore giving notice to the Government
that we want to hear a little bit more about the nature of
such criteria. What is it that the Government has in mind»
We therefore feel, Mr Speaker, that at this stage we cannot
support the Bill, We will not be voting against it, we will
simply abstain on the Second Reading.

HON P C MONTEGRIFFO:

Mr Speaker, I would just add that I do not object to the
comments made by the ILeader of the Opposition at all but I
would just add that in my view the amendments to, the Bill,
beiny as they are, effectively, amount to a new Bill in many
respects because it is so far reaching that I do not think
really therefore that it 4is proper that the amendments
having been circulated on the 12th February, that is, two or
three clear days ago, that the matter should be dealt with
as if it were simply an ordinary amendment. I will also
reserve my position until the Committee Stage to see staye
by stage as we go through the sections what the impact of
the amendments are. The Bill as originally published is
almost superfluous now, Mr Speaker. It is the piece of paper
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which was circulated on the 12th that is in fact what I
believe this House is being asked to consent to. Thank you,
Sir.

HON CHIEF MINISTER: - v

Mr Speaker, can I 3just make clear that as far as we are
concerned we certainly do not agree with the interpretation
of the Hon Member opposite who has spoken last. We do not
agree that this is a new Bill and that the amendments are
very far reachinyg because, in fact, what has happened since
the last House when we stopped at this point was that in
looking at the way the Bill was drafted it appeared to us
that it raised complications which had not been brought to
our notice at the time that the drafting had taken place
and, in fact, you will recall that I said we were not in a
position to proceed with the Bill precisely for that reason,
because we were not ready to move on what was there. What we
are doing now is, in fact, as far as we are concerned,
redrafting the Bill to achieve what we were setting out to
achieve in the first instance. It is not that there has been
a chanye of policy sihce the Bill was originally published.

MR SPEAKER:

If no other Member wishes to speak I will call on the Mover
to reply.

HON FINANCIAI AND DEVEIOPMENT SECRETARY:

I have taken note, Mr Speaker, the intentions that have been
expressed to seek certain explanations at the Committee
Stage of the Bill.

Mr Speaker then put the question and on a vote being taken
the followiny Hon Members voted in favour:

The Hon J L Baldachino

The Hon J Bossano

The Hon M A Feetham

The Hon Miss M I Montegriffo

The Hon R Mor

The Hon J L Moss
The Hon J C Perez
The Hon J E Pilcher
The Hon K W Harris
The Hon P J Brooke

The following Hon Member voted ayainst:

The Hon P C Montegriffo
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The followiny Hon Members abstained:

The Hon K B Anthony

The Hon It-Col E M Britto
The Hon A J Canepa

The Hon M K Featherstone
The Hon G Mascarenhas

The Hon Dr R G Valarino

The Bill was read a second time.

HON FINANCIAI AND DEVEIOPMENT SECRETARY:

Sir, I beg to give notice that the Committee Stage and Third
Reading of the Bill be taken at a later stagye in the

meeting.

This was agreed to.

THE SUPPIEMENTARY APPROPRIATION (1989/90) ORDINANCE, 1990

HON FINANCIAI AND DEVEIOPMENT SECRETARY:
Sir, as I have already explained when tabling the Statement

of Supplementary Estimates No.4 of 1989/90, this Bill is not
beiny proceeded with.

THE GIEBRAITAR DEVEIOPMENT CORPORATION ORDINANCE, 1990

HON CHIEF MINISTER:

Sir, I have the honour to move that a Bill for the
establishment of a Development Corporation to secure the
regeneration and economic expansion of Gibraltar and to
vrovide for matters connected thereto be read a first time.

Mr Speaker put the gquestion which was resolved in the
affirmative and the Bill was read a first time.

SECOND READING
HON CHIZF MINISTER:

Sir, I have the honour to move that the Bill be now read a
second time. Mr Speaker, I do not know whether there 1is a
need for me to make a speech to move the Bill because, in
fact, before we came to the House, the Opposition had already
decided that they would be voting ayainst it because they
had already passed judgement on it. It may therefore be that
my swveech is superfluous and unnecessary and we might even
be able to expedite the work of this House if we Jjust
publish things and then come here and vote without bothering
to discuss it. I do not know whether that has any bearing on
the privileges of the House, with reference to the comments

27.

that you, our Speaker, were making earlier, but it does seem
to me that it would have been more appropriate for the
Members opposite to hear first what we want to do and why
and then pass judgyement rather than to have jumped the gun.
However, it is their privilege to do wht they wish and not for
me to tell them how to run their business on that side of
the House which I run for sixteen years.

The Gibraltar Development Corporation is, in fact, drafted,
the Bill is drafted based primarily on the position that
exists in UK as regards Urban Development Corporations. 1In
fact, the wording used in the UK establishes the purposes
for which an Urban Corporation may be c¢reated as one of
regenerating an Urban Development Area and where there are
powers for the Secretary of State to create such Corporation
by Statutory Instrument which subsequently get approved by
the House of Commons by resolution. However, since we do not
have a situation where there are Ministerial powers to
create Corporations by Statutory Instrument, a power which
obviously has not brought the Constitution of the United
Kinydom crushing down, we have more limited powers than they
have and have to legislate to be able to do it. Now
obviously instead of a Development Corporation it would have
been a relatively simple thing to incorporate a limited
liability company under the Companies Ordinance which would
not have required leygislation in the House of Assembly.
However, it would then have required a share-ownership, on
the part of the Government, and one of the things about the
bDevelopment Corporation, in fact, is its autonomy from
Government. Although we have made pyovision here, in fact,
to require that in order for the Corporation to do certain
things they need to ‘get the clearance of the elected
Government. So they require the permission of the Government
in order to exercise some of their power. For example,
particularly their borrowiny. In the United Kingdom, for
example, it states that "an Urban Development Corporation,
as a body corporate, is totally independent of the Crown and
it is not regarded as a servant or agent of the Crown'" or,
in fact, "its property is not regarded as a property held by
or on behalf of the Crown'. So therefore the Corporation, as
an entity, is one that is given a level of freedom to enable
it to do a lot of things that are done by other
organisations and other dinstitutions, by 1local authority
bodies, etc. It is a form of public body created by a law.
The drafting of the Bill has béen based, therefore, on the
model in UK. We have looked at the Welsh Development Agency,
based on information provided to us by the Foreign Office,
with whom we have been discussing the requirement to do
somethiny around these lines and the Iegal Drafisman has
also looked at the model of the GBC Ordinance for
information as to how a public Corporation might, in fact,
operate.

We see the role of the Development Corporation as possibly

developing in a number of different areas. One is the
question of the Economic Development Council which is a
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commitment we included in our manifesto and which we have
not been able to fulfil. The reality is that we have had
regular meetings with representatives of trade and with the
Unions, but these reyular meetings are held independent of
each other and primarily to discuss with one side or the
other matters that are of interest to them. So they are not
brought with the Government into the lony term planning
process. Although we take their views into account but those
views are not cross-fertilised because they are views put in
isolation by one side and the other. The whole purpose of
the machinery created in the United Kingdom by NEDDY was, in
fact, to have a situation where the business community in
putting views to the Government would do it in a forum where
the Trade Unions would be able to put their own objections
face to face, as it were, and that has led over the years
when the machinery was effective, which has not been very
much in the last few years, because the Conservative
administration in UK is not particularly keen on the
National Economic Development Council machinery. But in the
years of the Labour administration when it was, in fact, a
very important part of the planning process, it often led to
a situation where it was possible for the business community
to understand better the arguments of the trade unions side
and vice versa. And, in fact, very recently there has been a
situation where the new Chancellor of the Exchequer attended
his first National Economic Development Council meetinyg and
found himself in a situation where the union and the
business community both agreed with each other and disagreed
with the Government. So you have a situation where that
forum is possible. Although the Development Corporation in
the UK does not have that role, it is a totally separate
machinery, in lookinyg at how we need to do certain things in
Gibraltar and in the light of the experience of the last two
years, we feel that maybe we should be looking at adapting
some of the institutions that have been created in UK to do
a wider range of things than would be done in UK rather than
create half a dozen institutions to do them. So we have a
situation where we feel that it is important to set up our
manpower planning machinery and the House knows that the
training of school leavers is an on-going exercise, the
formal machinery of the Employment and Training Board which
was something we also wanted to do we have not been able to
do. So having looked at the Development Corporation in UK,
having decided that we had to find a way of combining a
number of different things that we wish to do and try and
find an umbrella organisation that would be able to do all
of them, and we may find that it is not possible to do all
we want with this., In many respects what we have done is
copy what we have found in the UK legislation, locked to
what there is in Gibraltar in other areas and try and put it
toyether to see if it will give us the vehicle that we need.
In addition, of course, in looking at the situation where in
relation to Europe there are situations where Gibraltar's
overall economic interests may be affected we feel that is
valuable, and we are advised that is valuable to have, an
organisation which is able to act in defence of Gibraltar's
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wide economic interests rather than in a narrow sense. For
example, if we look at the situation which arose in 1987
with the Anglo-Spanish Agreement on the Airport and again in
1989 with the amendment to the 1983 Directive, the situation
is that if those agreements and those decisions affect the
overall economic interests of Gibraltar then there is not
anybody other than the Government of Gibraltar responsible
for those economic interests. A case in point is when we
looked at whether it was possible to involve the company
that runs the Air Terminal, in a situation where it would be
able to argue that its economic interests were being
affected, we were told: "Yes, but it is a very narrow
interest. You are yoing to have to demonstrate how much you
are losing per annum in a hypothetical case because you are
talking about the revenue of the Air Terminal and nothing
else'". Where as, in fact, there can be decisions taken that
affect a wide of businesses in Gibraltar and there is no
organisation that can represent the economic impact
globally, this would enable us to do it, we are advised.
Therefore in getting forward the proposals, in the Bill, it
is not that we are seeking to grant ourselves powers that we
do not already have. The fact that we have the power to
create the Ordinance must necessarily mean that the
Corporation cannot be given powers to do things that we do
not already have. Otherwise we would not be able to include
such powers in the Bill, by definition. So we cannot charge
the Development Corporation with the defence of Gibraltar
and we cannot charye the Development Corporation with the
handling of foreign affairs and we cannot charye it with any
of the things that constitutionally are the prerogative of
Her Majesty's Government,. Therefore there is no way that we
can actually change the Constitution by an Ordinance. The
Constitution is a document promulgated by the Queen in
Council in the United Kingdom and we cannot change it here.
We may be de facto reinterpreting it but we do not need +to
legislate to do that. We just behave in a particular way and
it happens. So I am afraid, Mr Speaker, that all the worries
and fears that we have seen surfacing in the last 24 hours
in relation to this are no more and no less than all the
worries and fears that we have seen surfacing every time we
have seen a new piece of legislation brought by us to this
House since we were elected on the 25th March, 1989. Now if,
in fact, the worries and fears are genuine, and are not just
Members opposite making a song and dance because they feel
that it is the only way that they can attract attention to
themselves, then we will look seriously at any arguments
that they put foward and we will see whether those arguments
can be taken into account with a view to improving the Bill
but not, of course, with a view to negating it. So the
Government 1is open to any suygestion from the other side
once they explain to us, in this House, what it is that is
upsetting them. I commend the Bill to the House, Mr
Speaker.
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MR SPEAKER:

Before I put the question does any Hon Member‘wish to speak
on the general principles and merits of the Bill?

HON A J CANEPA:

Mr Speaker, the Bill is presented with an explanatory
memorandum that is very skimpy and has been introduced in
the House this morning by a speech from the Hon the Chief
Minister that is equally skimpy. What the speech contained
was mostly irrelevant +to the real purpose and provisions
behind this Bill. The Hon the Chief Minister has said very
little to Fjustify introducing such a major piece of
legislation which has such far reaching consequences. Of
course, Mr Speaker, the concept of the Development
Corporation is nothing new, it is a mechanism that has been
used elsewhere, it has been used and is being used in Malta.
There is a Development Corporation there which initially in
the days of Malta's isolation was financed by the Chinese
and as the Chief Minister has guoted there is the example of
the Welsh Development Corporation. These are mechanisms that
have been established elsewhere with varying degrees of
success and sometimes failure. But whilst we are not
necessarily against the principle of setting up such a
Development Corporation for Gibraltar, we really doubt
whether the very wide powers which the Corporation, and
indeed the Government, are obtaining through the proposed
legislation are based on similar legislation elsehwere which
have the same impact as this legislation, or a comparable
impact elsewhere, is going to have in Gibraltar. Where such
legyislation has been enacted, such as in the United Kingdom,
the object is not in any way to breach the well established
Western European style of democracy and we very much doubt
whether the practical application and impact which this
legislation will have in Gibraltar will not, in fact, do
precisely that. We are profoundly disturbed by the
provisions of this Bill and we doubt if the GSIP Government
continues in the same manner as it has been going, and
continues in the same manner over the next two years, with
legyislation which has similar results as this one will have,
we really doubt whether there will be much semblance of
democracy left in Gibraltar by the time of the next General
Election, other than the fact that people, so far, are able
to vote every four years at a General Election to introduce
a new Government. 1In fact, Mr Speaker, I think that the
objects of the Bill which were read by the Hon the Chief
Minister could perhaps have something added to them., It is
not just "to secure the regeneration and economic expansion
of Gibraltar and to provide for matters connected thereto"
but also to provide "for the further dismantling of
democracy in Gibraltar".In many matters, in many aspects of
life in Gibraltar this Corporation is going to become the
Government provided the Hon Mr Joseph Bossano is able to
control the Corporation, even after a General Election which
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were to see the election of another Government, he would
still be able to control many aspects of life in Gibraltar
through the Corporation and which, of course, as is his
nature, impels him to want to control matters, ie that he
should control Gibrdltar entirely. Iet us" consider, Mr
Speaker, the way that the Government proceeds with this
legislation. The Bill is published at the end of February, a
week ago, we get it almost immediately because arrangements
are made by your office, Mr Speaker, to ensure that the Bill
is circulated. In fact, we had an advance copy, as it were,
because I imagine the Government had difficulties in getting
the Bill printed and we were given an advance copy in white
a few days earlier. However, as far as representative bodies
are concerned, this Bill came out attached with the Gazette
at the end of the week, the earliest that anybody is going
to have an opportunity to look at this is Monday. That, Mr
Speaker, does not give much time or opportunity, in fact,
does not give any time at all for any representatives bodies
to look at the Bill and make representations to the
Government. Therefore what happens is that the Chamber, the
Trade Union, the Property Owners Association, to name a few,
have not had an opportunity to consider the Bill unless the
Government in its wisdom decided beforehand to bring them
all into the process of consultation. If this has been done
before the Bill ever saw the light of day well that is
another matter but it would be interesting to learn from
Members opposite whether that, in fact, has been the case
but I however very much doubt it. I would imagine that the
Economic Development Council, about which Members opposite
made such a fuss at the time of the General Election and
which the <Chief Minister has mentidned here this morning,
would have been an ideal body to consider this legislation
in draft and to advise the Government on its provisions.
But, of course, the Economic Development Council has taken
something of a back seat and two years after Hon Members
opposite were elected into Government it still has not
emerged.

One of the most important Clauses in the Bill is that which
sets out its objects and general powers and after setting
out the powers of the Corporation in subclause 3 of Clause 3
and there are the objects (a), (b), (c), (d); (e), (£f), that
is six subclauses followed by the powers in subsection 5§
(a), (b), (e), (4}, (e}, (£), (g), (h), (i), that is eight
or ten subclauses providing for the powers of the
Corporation, which are very wide, and which enable the
Corporation to carry out numerous functions, employing
people, publishing newspapers and magazines and economic
activities, naturally. After that, in case anything has been
left out, as if that were to matter, there is then a
provision that where anything has been left out "subclause

(6) to avoid doubt it is declared that subsection (3)"
which relates to powers of the Corporation - '"relates only
to the capacity of the Corporation as a statutory

Corporation; and nothing in this section authorises such a
Corporation to disregard any enactment or rule of law'. This
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means that if anything was left out it does not matter
really because anything that is not covered by these rules
is still "OK", the Corporation can do as it wishes. In (4)
above, Mr Speaker, "No provision of this Ordinance by virtue
of which any power is exercisable by the Corporation shall
be construed by limiting the....." Mr Speaker, I am sorry, I
looked at the wrong subsection (3). It just goes to show, Mr
Speaker, how much time we have had to get familiar with the
Bill. Coming back to what I was saying, Mr Speaker,
".....shall be construed as limiting the effect of
subsection (3) above". So, Mr Speaker, that subsection that
contains, which delineate the powers it is not in any way
limited because subsection (4) gives an unlimited power to
the Corporation. The Bill, Mr Speaker, also makes provision
in Clause 6, subsection (5)(a) and (b) to give power to the
Corporation to give financial assistance to Jjoint venture
companies. Clause 13, Mr Speaker, provides for money to be
lent by the Corporation to persons under certain conditions,
loans for building and then Clause 19 provides for
Government grants to be made to the Corporation. We wonder,
Mr Speaker, and we would like to have some advise from the
Attorney-General, if he is able to later on, whether these
leyislative measures might not be contrary to EEC law on the
principle of equality. We would xreally like to hear the
Attorney-General's views on this matter. However, quite
apart from this point it is c¢lear to us that taxpayers'
money is going to be given to a number of joint venture
companies without any public accountability. This is really,
Mr Speaker, what we most object to and this is, of course,
the pattern that we have seen with the setting up and with
the activities of Jjoint venture companies over the last
couple of years. Certainly there will be no accountability
to this House through whom appropriations, sums of money,
are voted for the Consolidated Fund because appropriations
are normally made through this House but the Government with
this Bill has virtually a blank cheque to dish out
taxpayers' money without any public accountability. Clause
6, subsection (5)(c) gives the Corporation very wide powers
to employ and to terminate the employment of persons and
they are so wide that we wonder whether, in fact, these
powers do not cut across the protection which is afforded by
the existing labour legislation. And we would ask the
Government whether the Trade Unions have been consulted?
Have they agreed to this or is it that in fact they have not
been consulted and no views have therefore been taken into
account? I wonder whether such views matter. I do not know,
Mr Speaker, how anyone outside the House is expected to get
to know what the provisions of this legislation are unless
the Government has consulted them beforehand. Another of the
most important clauses in the Bill is Clause 9 which enables
land to be acguired by the Corporation. Again, Mr Speaker,
very wide powers are being given to the Corporation and we
remain to be convinced that the rights to property which are
enshrined in the Gibraltar Constitution are not being
infringyed. How, Mr Speaker, are the rights of property
owners going to be safeguarded”® Particularly owners of land

next to an area which is going to be required by the
Corporation because it is developing a site and there is
land next to that site which the Corporation is interested
in. Or for that matter how will people, land owners, get
protection, for example, subsection (1)}(c¢) <'land .....not
necessarily adjacent to the area, which the Corporation
requires....." If such area is required or the Corporation
wishes to lay certain services, sewage, electricity, water,
telephone 1lines through that land. What safeguards do such
land owners have? What safeguards does the general public
have? Since the land involved could be public land. Again we
would ask the Attorney-General if he is satisfied that there
is sufficient provision to continue to safeguard the rights
of such persons. Together with Clause 14, Mr Speaker, which
gives power to transfer the Corporation undertaking, because
the Corporation can set up a joint venture company and
create an undertaking, that can be transferred under Clause
14 to the other body with whom the joint venture company has
been formed. This could cover, it seems to us to allow, and
we have not heard anything from the Hon the Chief Minister
to make us think differently, the way that we 'interpret the
provisions of the Bill is that it could allow for a
situation in which, let us say, Eastern Beach or any other
public amenity like Alameda Gardens, could be vested in a
joint venture company created by the Development Corporation
and another body and then it can be passed on to this other
body virtually as they please. And what is more, the Bill
then goes on in subclause (3)(b) to provide for the
liabilities to be kept within the Corporation but the assets
are passed on, it almost seems to be encouragingy, Mr
Speaker, the abuse or misuse of assets. There are provisions
for planning control spélt out in Clause 11 and effectively
they render the Development and Planning Commission
powerless, they make it redundant. It can be consulted, oh
yes, and we all know the meaning which is attahced to the
word "consultation" by this Govermment. In real terms the
Government 1is going to become the planning authority aad
that is utterly wrong. Incidentally, Mr Speaker, Clause 10
also creates a dangerous situation by granting interests
over land which can include highways, and other amenities of
general use by the public. We must also ask ourselves, Mr
Speaker, whether the Government is, through the Corporation,
going to involve itself in the manipulation of political
activity, political propaganda perhaps I should say, by
publishing newspapers, magazines and so on because these are
powers being given to the Corporation. In any case is there
any sphere of 1life, Mr Speaker, in Gibraltar which is any
longer sacred for the Hon the Chief Minister? Because as
freedom increases elsewhere, such as in Eastern Europe, it
is directly decreasing in this Westernmost part, this
outpost, of the European Continent. Transport, the
Corporation is going to be allowed such far reaching powers
over transport that it will be able to disregard the powers
of the Transport Commission. The powers of the Captain of
the Port, if he still has any left, or if there is indeed
such an office any longer being filled as that of the
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Captain of the Port. And, of course, the functions of the
Civil Air Terminal Authority. Clause 16 regulates how the
Corporation may conduct its business, or rather it does not,
for its powers are so wide. that it may do as it pleases when
conducting its business. Again, Clause 21 which deals with
guarantees and virtually makes the Government supreme. The
House of Assembly, that is, Parliament, is by-passed and
that is why we say that the Westminster model of democracy
is beinyg breached. But this is now becoming the norm for the
GSIP. I have no doubt, Mr Speaker, that where Development
Corporations have been set up in the UK their role, the
impact which they have on the rest of the country is in no
way the same as is going to happen here in Gibraltar where
the relationship with parliamentary activity, with political
and economic activity, is far more accentuated given the
size of our community. In conclusion, Mr Speaker, this Bill
is obviously very much the Hon Mr Bossano's baby, it is yet
another step, a very large step on this occasion, investing
more and more power in the Government to enable it to
manipulate and to control not just the economy but the ever
increasing tendency which it has to do the same in regard of
every vital aspect of people's lives. And this baby which
the Hon the Chief Minister is creating in +the House and
which it is going to pass through the House in two days, it
will become law by tomorrow, not by today because in
Committee we are not going to allow the Bill to be taken as
a sign of protest, we will vote against it being taken
today. So it will have to be taken tomorrow and it will be
seen before very long for the very serious, for the menacing
monster, that it is to economic life in Gibraltar.

HON ATTORNEY-GENERAL:

Mr Speaker, there are two points the Hon the ILeader of the
Opposition raised which he asked me to endeavour to deal
with and I will do so to assist this House. When any piece
of primary legislation, which has to come before the House,
Mr Speaker, 1is drafted in my Chambers whether by me
personally or by someone else, two considerations, of
course, arise first and foremost. Firstly, would the
legislation be contrary to any existing and applicable EEC
law provision? Secondly, and perhaps more importantly, Mr
Speaker, would it conflict any of the fundamental rights and
freedoms afforded by Sections 1 to 14 inclusive of the
Gibraltar Constitution = Order. Mr Speaker, those
considerations, of course, were given in the drafting of
this Bill as they are with every Bill which is prepared in
the Attorney-General's Chambers. And I am not aware, Mr
Speaker, of any provision of EEC law which the Bill
conflicts with in any way whatsoever. If the Hon the Ieader
of the Opposition has any particular EEC Directive in mind
which he thinks conflicts with the provision of +the Bill
then I invite him to direct my attention, specifically, to
that provision and I will gladly give further consideration
to the matter and hopefully be able to further.....
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HON A J CANEPA:

If the Hon the Iearned the Attorney-General will give way,
Mr Speaker. There will only be time to do that if the
Committee Stage were not being rushed through this House. If
a sufficient and reasonable period of time were being given
during which such a study could be made.

HON ATTORNEY-GENERAL:

That, Mr Speaker, 1is a matter entirely for the Chief
Minister over which I have no control and do not propose to
comment in any way whatsoever. The next point which the Hon
Member raised was does the provisions of the Bill in Clause
9 in particular conflict with the principles of the
Constitution. Mr Speaker, I had very much in mind when the
Bill was prepared the provisions of Section 6 of the
Constitution, I think that is what the Hon Member had in
mind, which deals with the fundamental rights of protection
from deprivation of property. Now, Mr Speaker,you will have
noticed, I am sure, that Clause 9(1) of the Bill uses the
word "acquire" the Corporation may acquire. It does not say
the Corporation may “sieze' "acquire" is the word that is
used and used quite purposely there because under section 6
of the Constitution it is lawful, and I quote "the taking of
possession or acquisition - is lawful - if it is necessary
or expedient in the interests of defence, public safety,
public order, public morality, public health - and perhaps
significantly, Mr Speaker - town and country planning on the
development or utilisation of any property in such a manner
as to promote the public benefit; and (b) there is
reasonable justification for the causing of any hardship
that may result to any person having an interest in or right
over the property”. And, of course, Mr Speaker, the
Constitution provides that proper and adequate compensation
must be promptly paid and Government, I am well aware, has
those provisions very much in mind and if the Corporation
ever did exercise its powers of acquisition compulsorily
under the provisions of Clause 9 the, of course, Mr Speaker,
it would have to pay adequate compensation to the person
from whom the property in question was acquired. I hope I
have satisfactorily covered the points the Ieader of the
Opposition has raised.

HON P C MONTEGRIFFO:

Mr Speaker, the explanations that have been given by the
Chief Minister in introducing this Bill really is, with the
greatest respect, totally inadequate when the actual
provisions of the Bill are looked at closely and when what
is important, an analysis should be made of what exactly the
words say as opposed to a limited interpretation as to how
these words can be used. If the main object of the Bill,
which the Hon the Chief Minister has explained is creation
of what 1is supposed to be an autonomous body to represent
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Gibraltar's interests then it is very much a case of using a
sledgehammer to c¢rack a nut. And it would seem therefore,
from the point of view of an objective onlooker, that the
explanation does not really explain as far as it should what
it is that the Bill is doing and why the extensive poweré%is
seeking from this House to approve are required. The Hon the
Chief Minister has said that the intention is to create an
autonomous body which will represent Gibraltar's interests.
Well, what does the Hon the Chief Minister mean by
'autonomous', Mr Speaker, because it is all very well for
him to say that it is not a limited company the shares of
which will be invested in the Gibraltar Government. But
somebody has to own this Corporation and as a matter of law,
I challenge the Hon and Iearned Attorney-General to clarify
the matter, the Gibraltar Development Corporation can only
belong to the people of Gibraltar represented by the elected
Government of the Crown. Because at the end of the day there
is land that 1is going to be acquired by the Corporation,
there will be contracts that the Corporation will have,
there will be the delegation of responsibilities that are
Government responsibilities and who is the owner of this?
The Government is but then how can you say that it is
autonomous? Who the hell are you kidding? With respect, Mr
Speaker. Are you kidding the European Community? "Mr
Commissioner this now is not the Gibraltar Government
responsible for transport, it is a Corporation but we have
nothing to do with it, you know, all that happens is that we
own 1it'". Secondly, who pays for the Corporation? The
Government is going to pay for the Corporation. there 1is
direct provision for funding of the Corporation from the
Consolidated Fund. The one that pays, Mr Speaker, calls the
tune. And we know very well that the Government is going to
pay and we know very well that the body to whom it is going
to be responsible is the Government itself. Thirdly, w e
know and the Hon the Chief Minister has pointed it out, that
there are many areas that the Corporation is supposed to
take directions from the Government as to what it is
supposed to be doing. Well, if the Government controls the
Corporation then where is the autonomy? Again, who are we
kidding? Fourthly, although the Chief Minister has not said
this and I would ask him in his reply to make this clear,
who 1is going to be the members of the Board of the
Corporation® I assume it will be Government Ministers and I
assume it will be Mr Pilcher, Mr Feetham, maybe the Hon the
Chief Minister himself. If it is going to be Ministers well
then forget it because this is then really a circus. All we
have done is make GSILP Government into GSLP Gibraltar
Development Corporation. What I am trying to say, Mr
Speaker, is that if the only legitimate, or main reason,
that has been put to this House is creation of an autonomous
body that will allow Gibraltar to argue a case with more
force, say in Europe, because it is not Government but an
autonomous body that is transparent and it would not kid
anybody. Yet the Chief Minister says that he has advise that
this vehicle would be of enormous use to Gibraltar in
representing Gibraltar's interests this way. If the idea is

that it is supposed to be autonomous, and he demonstrated to
be autonomous, I do not see how we have a chance in hell of
proving that that is the case when this is controlled, run
and paid for andhave on its Board of Directors Government
Ministers. If the reverse is the case, Mr Speaker, and in
fact there are to be no Government Ministers on this Board,
and I cannot imagine for a moment that that is going to be
the case, but let us assume that that is the case then that
really is one of the most serious threats to public
accountability which we have seen in Gibraltar. Because what
it would amount to, Mr Speaker, is a very, very large
delegation of Government's responsibilities as '"defined
domestic matters" to the Corporation which is charged with
formulating a policy, subject to directions, but it 1is
charged with formulating a policy, which is given powers to
act in certain respects, very wide powers, and if Ministers
are not on the Board then that would be a complete and utter
negation of democracy. Because it would mean that
individuals chosen by the Government, not elected and
therefore not answerable in any electoral sense to the
people, would have .power to spend huge amounts of money,
formulate policy which rightly belongs to the Government of
the day, constitutionally. That then, Mr Speaker, would be
the end of constitutional Government as we know it. I cannot
assume for a moment that, in fact, the intention is to have
members that are not Government Ministers, I cannot begin to
suppose that that is the case, but if it is then God forbid,
we really have then thrown a lot of our democracy out of the
window. As I say, I do not think this is so, but I await
with anticipation when the Government replies that Ministers
will, in fact, be on the Board "and that it will be
Government through the Corporation, so to speak and if that
is the case, that will explode the myth of a so-called
autonomy which is supposed, as I say, the purpose explained
by the Chief Minister of bringing this Bill in the first
place, I also think that it is important to explain to
people that the Agenda of this House does indicate that this
Bill would go through all its Stages at this Session, I am
not sure whether there has been a change of heart since the
Agenda was circulated, then I have given up reminding the
Government of open Government, the extent to which people
are willing to hear me say that repeatedly must be getting
tired but really gentlemen what has happened to that
commitment? I am not going to reiterate it, Mr Speaker. The
Members opposite have buried it a million times and I cannot
resuscitate that corpse. But even if you had no commitment
to open Government, a Bill of this magnitude, it is a major
Bill, affecting the way Gibraltar is run to present it to
Members on this side of the House and to the general public,
effectively, last Thursday and to be asking us, as
reasonable parliamentarians, and the citizens in the street
to let this go through in seven days is a completely absurd
situation. I know, Mr Speaker, that the Chief Minister
thinks the House is an obstacle because things take time,
but the House exists as a check. There must be checks and
balances, one cannot do what one wants today because things
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must be explained and I may agree or not agree but you must

tell me. ‘This is what Parliament is all about, parliamentary =

democracy, and people out in the street also have to have a
chance to know about it and to make representations. The
Chief Minister has criticised us for, us generally on this
side of the House, for having pre-empted the debate by going
public but, Mr Speaker, if the intention is as published in
the Agenda is to take this Bill through all its stages today
and tomorrow what does the Chief Minister expect that we are
going to sit down here and wait for his explanation then
come out at lunch time with two Press Releases, try to
mobilise support and then try and block this before we come
here tomorrow morning. Mr Speaker, I am the first who works
to three in the morning if I have to get things done, I am
the first to admit to being a workaholic, if necessary, but
unless you are at war and have to do extraordinary things
this is not the way things .are done in parliamentary
democracies. Mr Speaker, you have the Bill published, it is
quite common for people to comment on a published Bill and
the effects of it and to suggest that there is any type of
inpropriety in commenting on this before it comes to the
House is absurd especially in the circumstances that I have
related. What this Bill is now doing, Mr Speaker, in my
view, and the Hon the Chief Minister has not, I am afraid
allayed those fears at this stage, is wrenching away, not
from this House in particular, although there is an element
of this, from Constitutional Government areas of
responsibility which are reserved to it. If one loocks at
exactly what the Bill sets out the Corporation to do, in
order to allow it to regenerate Gibraltar, whatever that
means it could be some sort of battery, the object is to be
achieved by having land and buildings into effective use.
What land, what buildings? Encouraging the dJdevelopment of
existing and new industries, that is everything £from
shiprepair right down to the Finance Centre Industry.
Encouraging commerce, tourism, creating an attractive
environment, that is everything from sweeping the streets to
painting the houses to planting trees, ensuring that
transport and social facilities, education, health,
everything is available to encourage people to live and work
in the area and to travel to and from the area. That really,
Mr Speaker, is a massive taking away of defined domestic
matters from the elected Government to the Corporation. It
is a delegation of a huge amount of responsibility. Because
if the Government chose tomorrow to say from now on tourism
policy, the policy of the Finance Centre, those matters
which are now covered by the Tourism Agency, by.a Financial
Services Commission, the Crown Iands Department gets
privatised all that will now come under the umbrella of the
Gibraltar Development Corporation which will be responsible
for formulating policy and for coordinating the activities
of all these areas, in all forms within the ambit of the
powers it has, and Government then has the right, under
another part of the law, to vote as a block vote. So it can
come to the House at Budget time, as I predict will happen,
there will be an item that says "Gibraltar Development

Corporation - £40m" and the Government will say that the
Corporation now is <charged with the following tasks
previously the responsibility of Council of Ministers,
effectively, to this Corporation because delegation of those
functions has taken place. We will then vote those £40m
and I will get up and ask: "Yes, but of those £40m the £2m
that is going to the privatised Crown lands Department, how
much is going to be spent on furniture because the present
furniture is in very bad condition?" Somecne will then get
up and say: "That is not for me to answer, Mr Speaker, this
is the policy of the Corporation and the Corporation will
decide". We in this House, Mr Speaker, will vote the £40m
and then it is up to them. That, Mr Speaker, is what this
Bill is about. This Bill is about wrenching away formal
responsibility from the elected Government to a Corporation
which, I assume, is going to be run by Government Ministers
but which will not allow, therefore, the political
responsibility and accountability to affect the Corporation
the same way as an elected Government, in Council of
Ministers, is responsible. Just to give you an example, Mr
Speaker, as you well know, Minutes of Council of Ministers
are copied to the Governor, constitutionally the Governor
gets to see decisions taken by Council of Miniters, at least
he should, Mr Speaker. He gets to see decisions taken by
Council of Ministers because, whether we like it or not, and
we are not going to go intoc that now, the UK has a
Constitutional role still in the running of Gibraltar and
that Constitutional role is enshrined in our Constitution.
If you have a Corporation which takes decisions and issues
minutes but it is not Council of Ministers then the Governor
does not get to know at all. Not only'thag it does not allow
me to ask Members oppdsite, as a politician, what decision
have you taken at Council of Miniters? Because you will say:
"No decision has been taken at Council of Miniters, I have
taken it as a Director or as a member of the Board of the
Corporation'”, 1like you will not tell me now about Gibraltar
Painting Services Limited, "do not ask any questions about
it because it is not the Government deciding things, this is
a joint venture company’, it does not matter that the
Government owns it 100%, it is not the Government, therefore
do not ask me for explanations". It is one thing for a
painting section to be "joint venturised" but another thing
to have as an objective virtually and I have to express this

as an argument, ‘I must insist on this, the wholesale

‘transfer of defined domestic matters to the Corporation. You
can end up with a situation where if the Board ends up being
Mr Bossano, Mr Pilcher, Mr Feetham, Mr Baldachino and one
other Minister, a minimum of five, to have a quorum, you sit
down as the Board of the Corporation, you then have a block
vote voted by this House from the Consolidated Fund,
politically, and then you decide how to spend without having
any need to bring Accounts here. There is no mention in the
Bill about Accounts being brought to this House of Assembly.
There will be no Constitutional responsibility as a Council
of Ministers to be answerable politically, you can say "I am
doing this as a Corporation, do not look at me for any



explanations, judge me in four years time". It is. not the
first time we have heard that, Mr Speaker. That is not the
way to run Gibraltar, -it is not the way to run any
democracy, because democracy does not al}ow you tq do what
you want without telling us how you are doing 1t,.w1th w hom
you want to do it, for four years/and then we dec;de whether
we like it or not. It is about ‘constantly telling ‘?eople
what is Dbeing done and that is why there are checks in the
Constitution precisely for that.

If you transfer things to a Corporation why elect a GSIP
Government or a GSD Government or an AACR Govgrnment?
Because really you are being zrun by the G}braltar
Development Corporation, they are the peop}e running the
show, Mr Speaker. With this style of governing politics has
gone out of the window. The Chief Minister has sought _to
limit its application to a smaller area, representing
Gibraltar in Europe, or outside our frontiers generally. But
guite frankly, Mr Speaker, that is a distortion of‘wh§t the
Bill actually says, the Bill is huger than that. This is not
a Trade Promotional Association or the Chamber of Commgrce
and the Trade Unions forming a body representing the views
of people, as an advisory body, this is governmegt Fhrough
the Corporation, period. Potentially that is what it is. Do
we want that in Gibraltar? Do we want to change,
effectively, the way we are run to such an extgn? that
instead of Council of Ministers what happens, or Ministers,
in a political capacity, deciding what happen§ you put on
another hat and you say all these responsibilities whlgh
empower you under this Bill are to be transfe;red to. this
Corporation and we will act under the Corporation, obv1ou§1y
in another guise, in another manner. I just do not think
that this is what democracy is all about, Mr Speaker, nor
what Gibraltar wants. This is the issue facing us. How do we
wish to be run? In a mature manner, democratically witb the
right to demand information from the Government or in a
Mickey Mouse situation where you are not tol@ anyth}ng? Mr
Speaker, to come to this House with a Corporation equlYa;ent
to a Development Corporation done in Teeside, a llmlt?d
inner city development is, with respect, not accurate. ;t is
misleading because it goes much further. The repercussions,
constitutionally, go much further. If I could brlefly. go
through the Bill, Mr Speaker. There are a number of_thlngs
which demonstrate, at least to me anyway, that this is one
of the worst drafted pieces of legislation I have_seen
coming before the House in my two years in the Hogse. And
even if the Government is hell bent on proceeding with this,
this is very badly put together. Iet me give you an examp%e,
Mr Speaker. The main section, section 6(2), the.sectlon
which basically says that in order to achieve the objects of
the Corporation, Mr Speaker, the Corporation will have power
to make use of land, to develop industries, etc, it then
goes on to say at the end of the paragraph that it can do
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all these things in relation to encouraging people to 1live
and work in the area and to travel to and from the area.
What area? It is not defined anywhere, nothing. I suppose it
is meant to be Gibraltar as a whole but what is the area?
Then further down, to-confuse matters even more, you" have
section 9 -~ the powers of the Corporation to acquire land
and in section 9(a) it states: "land in a development area".
What is a 'development area', Mr Speaker? I have never heard
what a development area is and I do not see any definition
in the Bill which statutorily states what a development area
is. Is it a Government development area? Is it a private
investors development area? This, Mr Speaker, is a major
power because one has power to grab land, perhaps 'grab' is
the wrong word, to acquire land in a development area. What
is development area? This, Mr Speaker, is an absurd system
of legislating and things are being done in a half-baked
fashion, with respect to my Learned Friend, but I do not
think it is his fault, it must be that he is being rushed or
other people are being rushed but the Government should spot
these things. The main object of the Bill, Mr Speaker, is
ambiguous at the end because it actually talks of an
undefined area which leaves us all wondering whether it is
the whole of Gibraltar. I just do not know, Mr Speaker. It
is completely badly done. There are also a number of other
matters which require further explanation. For example, the
members of the Board are to be appointed by the Governor by
notice in the Gazette. There are then powers for the
Governor to remove people in certain situations, of course,,
directed by the Govermment. Assuming that it is Government
Ministers who are to be on the Board, one assumes that if an
election is lost by any particular’ Government that has
Ministers on the Board khat there would be a power envisaged
in the Governor to remove them, but there is nothing here
that says that, Mr Speaker. It may well be a naive point
because you will tell me that we would resign the moment we
lost an election but there is nothing that says this. I do
not for one moment imagine, and I certainly do not accuse of
any attempt to linger on and influence in this way after an
election, there would be other ways by which you would try
to gain influence, but my point is that the draft Bill says
that the Governor can send anyone packing if he is absent
from the Board, if he 1is bankrupt or becomes ill or is
otherwise wunable to discharge his functions. But what
happens if he loses an election? What happens if an
appointment is made for three years or two years or one year
and then, God forbid, there is a bye-election after six
months and there is a new Government in? Where is the power?
One has to pray that you would all resign out of regard for
views of the electorate and out of a sense of fairness. I do
not know, you would have to be gentlemen. How can something
be drafted in this manner? The employment of officers by the
Corporation. One point that has been mentioned is that this
will bring about finally, potentially anyway, the complete
dismantling of the Civil Service, If there was
constitutionally, Mr Speaker, an orthodox opinion, and I am
not sure whether an orthodox opinion is respected by Members

42.



opposite, if there was any benefit ever in the impgrtiality,
independence of the Civil Service as a bgdy whlcp has.an
important role in the Government of the Nation, this Blll
which allows people to be employed directly py the
Corporation and which potentially allows the Corporat%op ‘to
take over wholesale huge areas of Government responsibility
will mean or could mean, potentially the almost complete
dismantling of the Civil Service. It would therefore mean as
well that if it went that far and there is no reason why it
could not, under the terms of this Ordinance, again those
constitutional checks, responsibilities, conventions, that
are attached to a Civil Service structure with all the
difficulties and drawbacks that I know that could _cause,
would go completely and you will be left maybe with the
Police, the Judiciary and one or two others. I do not know
how far you can go in privatising, perhaps you can even pay
a Judge to hear a case. Mr Speaker, if that is the case, if
the intention is to move, potentially, so far as to
dismantle the Civil Service that way, and whilst I am the
first to accept streamlining and rationalisation of -the
Public Sector, are we not throwing what is also an important
Constitutional element in our democracy? The independence of
an administration that is not linked to commercial gain but
that has an official independent role. At least that.is the
way I have always seen the Civil Service. However, if gll
the functions of Government are divested to the Corporation
which will run on commercial lines then you start putting
former Civil Servants under pressure and constraints which
change the nature of their employment. In certain areas that
may be feasible without endangering the way we run ou;selvgs
as a democracy, but beyond a certain point I thlng }t
becomes undesirable. And although I am not saying it is
going to happen, it could happen because there is nothigg in
this Bill to stop that happening. In the event that it is
not going to happen because it is not Government's intgntion
to ¢o that far well then they have to sit down again and
start trimming this Bill.

Mr Speaker, the question of public accountability to which I
have addressed has been limited to the area which I feel
that Government would no longer be acting as a Government
but as members of the Board of the Corporation and as far as
the House of Assembly is concerned this would automaticglly
mean that this House becomes increasingly more redundant
because by not being able to seek explanations politically
from the Government this House and its effective role as a
check on Members opposite. I think this is what -the elector§
expect this House to be and if they act as Board members'ot
a Corporation the House will become ineffective. I was qultg
shocked to see that as far as Accounts are concerned
although the Corporation is under a duty to submit a report
"which takes note and includes the activities, policy and
financial position of the Corporation during that year". The
Government accepts that report but the House does not get
the report, the House does not get any Accounts at all. So
we could vote, hypothetically, £40m, it is spent by the
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Corporation and no one gets to know of how it has been
spent. There is no public accountability. At least with the
Health Authority we have had a 1little controversy because
the eventual tabling of the Accounts was being delayed and
becoming ineffective as far as control is concerned because
they are being published a year and a half after the money
has been spent, By that time they may be helpful to
historians but certainly not to politicians. However, in
their case they are being published and tabled and even 1if
eighteen months later we are shown how the money has been
spent. But with the Corporation, Mr Speaker, potentially
they will spend huge sums of money with no provision for any
kind of tabling of Accounts in this House. How can the
Government Jjustify this, Mr Speaker? The money that will be
spent is coming from the pockets of the people of Gibraltar.
What objection can they have to Accounts being tabled here?
Is it an omission? Has something that important been the
subject of an omission, Mr Speaker? Was it that in the rush
to put this Bill together that this factor was omitted? Things
are notbeing done wellin Gibraltar and one must stand up and
say enough 1s enough. Mr Speaker, I am the first to admire
the dynamism and enthusiasm of the Chief Minister and his
team but Gibraltar cannot be run .as though nobody else
mattered. The views of others must also be sought and taken
into account because Gibraltar cannot be run as if it were
the GSLP Corporation. Mr Speaker, even if they had
Gibraltar's best interests at heart things canno be done
without public accountability. The issue before.is how we
run ourselves. Mr Speaker, we are voting away parts of our
democracy here, this is what we are doing. We are being
asked to vote our powers away without’ the Government even
telling wus, after a syear and a half, how they have done
things. Because you are not saying: "Here are the accounts,
this is how the money has been spent and here is the Report
showing what we have done'. Because we do receive the GBC
Report and the comparison was made with GBC but we are not
going to get anything on the Corporation. Is that what we
want, Mr Speaker? I wish to end, Mr Speaker, with a
guestion. Bearing in mind that the main purpose of this
Development Corporation is supposedly the creation of an
autonomous body and for the reasons that I have given it is
incomprehensible to me how such a thing could be argued, I
would like an explanation from the Government as to why we
need a Corporation in the first place if it is going to be
so transparent. Mr Speaker, the economic regeneration of

' Gibraltar is for the Government to do because that was what

they were elected for. They published a manifesto and they
have the responsibility to «carry out the tasks which the
Corporation intends doing. What is the reason for this? Give
me a better reason because the one you have given is
transparent. What is the reason for this delegation of those
responsibilities? Why is Gibraltar going to be better off?
Why can we not be governed by an elected Government as we
should, Mr Speaker? Acting as politicians in an elected
capacity, full stop. That is what politics is about, Mr
Speaker. We do not wish to be governed by a Corporation. Why
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do we need the Corporation? How are we going to be better
off? How are people's democracy going to be improved, Mr
Speaker? How is Gibraltar's economic regeneration going to
be facilitated by this? I expect, Mr Speaker, something more
than the argument that "Ah since it is autonomous somehow we
will be able to take steps in Europe, which we cannot now
take as a Government". I reject that, Mr Speaker, because
they are not going to kid a six year old child with that.
How can you when you have Government Ministers on the Board,
Government paying for it from money voted by this House?
Moreso when the Corporation will act in various matters
under the direction of the Government? What really are the
reasons, Mr Speaker? Because unless I hear to the contrary I
must assume that it is for the reasons that I have expressed
and which are that it will be easier for the Government to
govern without the pain which they believe opposition and
consultation is and in a way which makes them less
accountable, and 1let me add that I do not think it is for
any improper purpose, let me make this quite c¢lear. They
feel that to get from here to there the quickest way is a
straight line and they are determined to go in a straight
line. My answer to that is that although that is the
quickest route, the proper route in a democracy where you
have mnorities, opposition, etc is to move from one point to
the other and then you get there. If as a result there is a
price to pay, a price in efficiency and in speed, then it is
a price which has to be paid because we are a democracy.
Things are not done by decree, things are done by listening
to other people, by taking other views into consideration
and by those checks and balances and not through people but
with them consulting them and bearing their views in mind.
Government 1is not all powerful, it has limited functions
with constitutional and political constraints. For these
reasons this Corporation, as it stands at present, Sir,
would detract from that system which we all enjoy. Thank
you, Mr Speaker.

MR SPEAKER:

If no other Member wishes to speak I will call on the Mover
to reply.

HON CHIEF MINISTER:

Mr Speaker, clearly nothing that I have said or-nothing that
I will say is going to alter the judgement that Members made
before we came to the House which, I am afraid, was what I
suspected was going to happen when I stood wup because I
said: 'Fine, they had made a judgement on looking at the
Bill, they had not waited till they came here for me to tell
them about the Bill and what it is that we intend to do".
They then say they are not happy with the explanation that
they have been given and they continue saying a lot of
things which, frankly, suggest that as far as they are

concerned they are on a high and they are going to stay that
way irrespective of what the reality is. I do not know
whether the Hon Member opposite is right and this is a
Mickey Mouse Bill or a Donald Duck Bill or a Goofy Bill but
we certainly have powers here to create a Disneyland in
Gibraltar and that might keep him happy. But I can tell him
one thing, he has been more consistent in defeating every
one of the arguments that have been put against the Bill
than anything that I could have said. Because if, in fact,
the Bill is totally transparent then it is not anonymous and
it cannot do anything that the Government can do already
then not only is he right in saying: "Why do we need it?"
but he should also be saying: "Why am I objecting to it?"
That is the position that he has taken. He has taken us, Mr
Speaker, a full circle. He started off by telling us that
this Bill would not fool anybody and he asked us who were we
trying to kid. Well, I ask him who is he trying to kid? The
people of Gibraltar? Because he says that all the powers
that exist in this Bill worry him presumably because it
would enable the Gibraltar Development Corporation to do
things that the Government cannot do.

HON P C MONTEGRIFFO:

No, I have not said that, Mr Speaker. If the Hon Chief
Minister will give way.

HON CHIEF MINISTER:

Mr Speaker, I think I know what he said and I would like to
finish what I am saying-. 4

HON P C MONTEGRIFFO:

Well, it dces not appear to from what the Hon the Chief
Minister is saying.

HON CHIEF MINISTER:

Well, I suggest if the Hon Member sits down and lets me
finish, like I have done with him, he might then see that I
know what I am saying. He says that the Corporation can do
things that the Government cannot do without having to come
to the House and obtain the approval of the House. That is
what he said. Because he said that the democratic controls
are being taken away. He said 'a straight road might be more
efficient but the roundabout way is more democratic', that
is what he said. So he 1is saying that the Development
Corporation 1is going to be able to do things in a straight
road without having to come back here and get the permission
of the House and the Government cannot do that, that is what
he is saying.

HON P C MONTEGRIFFO:

Potentially. E T
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HON CHIEF MINISTER:

So if the Hon Member had let me finish he would have found
out that I was correct in my analysis because I had paid
attention to what he was saying and I made notes, Mr
Speaker, like I always do when somebody else is speaking. Of
course, the reality of it is, as I started off by saying,
that what the Government cannot do is legislate away the
powers of the House or create in an Ordinance something
which is superior to the House of Assembly which is the body
that passes the Ordinance. The Member opposite guite rightly
said that it is not a guestion that he suspects that if the
GSLP lost an election the GSLP would wish to continue to be
the directors of the Gibraltar Development Corporation
notwithstanding the fact that the AACR or somebody else
might be in Government. But, of course, even if the GSLP
were to wish that, which is a ridiculous assumption as he
himself recognises, there would be nothing to stop the new
Government in the first meeting of the House of repealing
the Gibraltar Development Ordinance and the GSLP would then
cease to exist as directors of something that had ceased to
exist because there is nothing that we can do or that
anybody can do in any parliamentary system short of
abolitioning Parliament, to prevent any future Government
undoing what a previous Government did. This is why we are
being so successful in undoing all the damage of the last
sixteen years of the AACR because we are able to undo all
the things that they did, otherwise we would be stuck with
them. We are stuck with more than we want but we are having
a go at undoing things. The Government, Mr Speaker, brought
the Bill to the House with the timing which was influenced
by other considerations and we are prepared to leave the
Committee Stage for a subsequent date to give Members
opposite, as I have said, if they are really concerned about
specifics in the Bill and they want to put to us proposals
for improving the Bill or for introducing the safeguards
that they think are needed, then we are prepared to take a
look at them and see whether, in fact, they are compatible
with the objectives that we want the Corporation to have.
What we are not prepared to accept are amendments that
negate what the Bill sets out to do. I have made that clear
when I moved the Bill, Mr Speaker. That we were prepared to
consicder some points if they were concerned in producing a
better Bill for the reasons that the Member opposite has
said that 1t is not well done, obviously the drafting is not
something that I have got as much knowledge about as the Hon
Memcer opposite because I am an eccnomist and he is a lawver
and lawyers drzaft things and economists produce the money to
pay the lawvers. But if, in fact, conceptually it is totally
unacceptable then we might as well pass it tomorrow and be
done with it. Why bother with delaying something so that we
can finish wup with a better Bill if it is, in fact, in
principle, conceptually unacceptable to the other side not
because they £feel that there are things in it that could
give theoretically somebody powers that the Government does
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not already have which I submit is nonsense. I submit it is
not possible to extend the powers of the Government by
creating a Corporation with more powers than the Government
already has. It is nokt something that can be done, even if
anybody wanted to do it and nobody is trying to do it. So we
have a vehicle here which will allow us to 'delegate some
powers if we choose to delegate them. It will also allow the
vehicle to do things in addition to the Government doing
them. The fact that you have got a Corporation that is
charged with doing certain things does not mean that it is
now prohibited that the Government should do it. There is
nothing here that says: "This is in substitutution of
Council of Ministers". So on the one hand we are being told
that if the Corporation is granted autonomy and is not, in
fact, run by Council of Ministers that that is the end of
democracy in Gibraltar because the Corporation will be doing
things that Council of Ministers cannot control. On the
other hand if the Corporation is run by Council of Ministers
then it is transparent that it is Mickey Mouse. Well, I am
not sure which it is that he wants us to do. Does he want it
to be transparent and does he want the Government of
Gibraltar to transfer 1its corporate entity into the
Corporation or does  he want the Corporation to operate at
arms length from the Government? Which is it?

HON P C MONTEGRIFFO:
We do not know what the Government wants to deo?

HON CHIEF MINISTER:

We know what we want td’do, Mr Speake}, but if he objects he
must object to one dr the other. He cannot say: "I am
against the Bill because it is black and I am also against
the Bill because it is white'". Because the Bill, in fact, is
clear.

HON P C MONTEGRIFFO:

If the Hon Member will give wav. Mr Speaker, the point that
the Chief Minister is not addressing is that we do not know
how the Corporation is going to be structured. Will he
please tell us? Are there going to be Ministers who are
going to be the Board members 1in which case that will
reinforce one scenario? Is there, in fact, going to be a
delegation of responsibilities which now can be identified
so that he can put our minds at rest? If so, we could limit
the Bill accordingly. Let us limit it to Transport or to
Port matters or to whatever. What I am saying is that you
cannot ask us to determine how far this is going to go if
all we have is a framework which allows you to everything
but you are telling us "We may not do everything'. For
example, will Ministers be on the Board?
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HON CHIEF MINISTER:

Mr Speaker, that is not the point. The point is that the Hon
Member says that if there were Ministers on the Board he
would object to Ministers being on the Board because that
would make it transparent and pointless and if there were
not Ministers on the Board he would object for the other
reason. So what is the use of him asking me which it is? He
has already told me that whichever it is he is against it.
What is the point?

HON P C MONTEGRIFFO:
We will know which.....
HON CHIEF MINISTER:

Mr Speaker, the Hon Member will have the right to speak as
many times as he wants in the Committee Stage and he has had
the right to speak for as long as he has wanted in the
general principles of the Bill and I am answering the points
that he has already made. And the point that I am making is
that I believe that 1if Members opposite are genuinely
worried as they say they are, and this 1is not Jjust an
exercise in political histrionics, then their worries can be
put at rest like they have had a number of other worries
before about a number of other things which have not
materialised because they have read too much into things on
a number of pieces of legislation that we have brought here.
The number of disasters that Gibraltar should have
experienced in the last eighteen years.....

HON M K FEATHERSTONE:

Eighteen months.

HON CHIEF MINISTER:

Sorry, eighteen months, yes. It seems like eighteen years.
HON M K FEATHERSTONE:

That is wishful thinking.

HON CHIEF MINISTER:

No, the wishful thinking is forty-one years because that
would make me ninety-one. If one were to go back to the
Hansard and look at all the predictions that have been made
here every time we have brought a piece of legislation there
would be nothing left for the Gibraltar Development
Corporation to organise, it would have all been gone by now.
I can tell the Member opposite that his predictions about
what is going to happen in this year's Budget are total
norisense. And I can tell the Member opposite that, in fact,
the 'power to give a grant to the Development Corporation is
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a power that is exercised if we put money to do that in the
Estimates and when the House votes the money obviously it
votes the money because the Government exercises its
majority like it has always done ever since the Constitution
was created and the House of Assembly was created. This does
not mean that if we remove from here the fact that the
Gibraltar Development Corporation can be given a grant by
the Government the Government can no longer give it a grant
for creating a new situation where we say: "Because we have
legislated we can now give money to the Development
Corporation". No, the power to give grants to anybody is
already in the law and if he looks at the Estimates he will
find that every year the Government gives grants to
different people. There is not a law in each case saying: "A
grant may be given to so and so". So in each one of the
supposedly wide powers that we are creating, all that we are
doing 1is reflecting here powers that are in existence. And
if we are giving the Gibraltar Development Corporation a
function and role it is not because we want to create an
independent Government in the Gibraltar Development
Corporation in competition with the official Government or
because we want to hide the minutes of Council of Ministers
from His Excellency the Governor, who is no doubt very
grateful for the concern of the Hon Member opposite that he
should read our minutes. He can always move an amendment
saying that he should also have the minutes of the Gibraltar
Development Corporation if that should keep him happy. That
is not the object of the exercise. The object of the
exercise are the things that I have spelt out and I can
assure the Hon Member that everything that I have said is
documented in the study that has beer carried out leading up
to this and what we have got here 1is, in fact, a hybrid
drawn primarily from two sources: the UK Development
Corporations and the situation in the GBC Ordinance. It has
been put together and it is possible that it can be improved
upon and we would welcome attempts to improve it because we
think it will be a good thing to have this vehicle that will
enable certain things to be done more expeditiously than the
way they are being done at the moment and it could become
for us the vehicle to do certain things that we have wanted
to do and have not been able to do because they have been
competing with the resources in manpower and so forth that
we have had to devote to the things that are not done. Since
we find that we have not got certain things which we think
are valuable and important particularly when we are looking
into a situation over the next two years where we see the
need for forward planning as being absolutely essential to
economic management, we saw an opportunity in using the
legislation that we are borrowing from UK. We saw an
opportunity of perhaps being able to integrate that planning
machinery into the system and to do it faster than if we try
and do it through three separate pieces of legislation. We
are trying to do it in a way which produces better value for
money which is the essence of all the changes that we are
bringing in and in order to bring in better value for money
it is not that we are doing a disservice to the taxpayer of
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Gibraltar, it 1is that we are protecting the taxpayers of
Gibraltar. And if the Opposition is here to do anything at
all, it 1is here not to press us because we are doing too
much in getting value for money but to press us to do even
more. That is what Oppositions exist for. Oppositions exist
to make sure that the Government of the day is wusing the
people's money efficiently and this does not prevent them
from doing that, Mr Speaker, because this creates an
institution which can have its own sources of revenue from
its own activities, for its own purposes but which at the
end of the day is controlled ultimately by whoever happens
to be the Government of the day like anything else that is
legislated and can be changed at any time. As I have said,
if Members opposite feel that they can spend more time going
through this and suggest things which we may find do not
create any problems, then we are qguite happy to change it as
long as the whole idea is not to emasculate it but to either
overcome worries that they may have or to clarify things
that they may feel are not clear.

Mr Speaker then put the gquestion and on a vote being taken
the following Hon Members voted in favour:

The Hon J L Baldachino

The Hon J Bossano

The Hon M A Feetham

The Hon Miss M I Montegriffo

The Hon R Mor

The Hon J L Moss
The Hon J C Perez
The Hon J E Pilcher
The Hon K W Harris
The Hon P J Brooke

The following Hon Members voted against:

The Hon K B Anthony

The Hon Lt-Col E M Britto
The Hon A J Canepa

The Hon M K Featherstone
The Hon G Mascarenhas

The Hon P C Montegriffo
The Hon Dr R G Valarino

The Bill was read a second time.

HON CHIEF MINISTER:

Sir, I beg to give notice that the Committee Stage and Third
Reading of the Bill will be taken at a subsequent meeting of
the House.

51.

HON A J CANEPA:

Mr Speaker, from our point of view, of course, this is
welcome in the sense that it will give interested parties,
the representative bodies that we have referred to, an
opportunity to look at the Bill and consider its
implications and make any representations that they may
consider fit. However, the Opposition's approach and our
attitude to this Bill is not the same as what it was, say,
with the Financial Services Bill where we gave up a great
deal of our time and efforts in improving a measure of
legislation that we were wholeheartedly behind because it
was something which we had wanted to bring during the latter
days when we were 1in Government. We have fundamental
objections to this legislation. In other words, if we were
in Government we would not be bringing this piece of
legislation to the House and therefore whilst in Committee
there are a few relatively minor points that I would want to
bring to the attention of the Government where amendments
may perhaps be required. Our approach is not going to be
that between now and Committee Stage we will be introducing
substantial amendments that will alter the shape and purpose
of the Bill because obviously that would not be acceptable
to the Government and it would really be a waste of time
and, as I say, we are not in favour of the Bill in any case.
As I say, we have a few minor points which having regard to
the importance of the Bill in principle, we did not think
that we should mention during the Second Reading of the Bill
but when the Bill comes up in Committee we will be
indicating, without necessarily moving the amendments
ourselves because they are very minor, we will be indicating
certain matters which, may have been lost sight of. I just
want to make that clear so that the Government does not
think that we are going to do what we did with the Financial
Services Bill because we will not. But we do welcome the
fact that it should be left for a subsequent meeting because
we have had about a week's work on this Bill but other
people now they may, as a result of the debate in the House,
some people may now feel that they shall have a look at the
Bill and if no representations are made then, well and good,
it will have been a useful exercise in consulting the public
nevertheless.

>

THE MERCHANT SHIPPING (AMENDMENT) ORDINANCE, 1990

HON M A FEETHAM:

Sir, I have the honour to move that a Bill for an Ordinance
to amend the Merchant Shipping Ordinance be read a first
time.

Mr Speaker put the question which was resolved in the
affirmative and the Bill was read a first time.
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SECOND READING
HON M A FEETHAM:

Sir, I have the honour to move that the Bill be now read a
second time. Mr Speaker, the House will recall that on the
16th day of November, 1988, various amendments were made to
the Merchant Shipping Ordinance by virtue of the Merchant
Shipping {Amendment) (No.2) Ordinance, 1988, which made
changes to the Registry Rules under Part 1 of the 1894
Merchant Shipping Act. Further legislation is necessary to
bring our legislation in line with the UK otherwise our
Registry will not get all the international approval it
needs and the credibility that is necessary to expand and
penetrate the shipping market. The principal changes in this
Bill now Dbefore the House are amendments in respect of the
payments to the crew, the safe condition and operation of
the ship, to create offences associated with these matters
and to impose related penalties. By this legislation we are
also extending the permissible nationalities of the Master,
Chief Officer and Chief Engineer so that the regquirements
are similar to that required by UK legislation and therefore
laying the groundwork for Efurther extension of the
nationality provisions once negotiations have been
completed. These amendments are necessary, Mr Speaker, as
ships registered at this Port are registered as British
ships and are governed by the Merchant Shipping Act of 1984
and 1988. As ships can be transferred from the UK register
to ours and vice versa, it is necessary that our Merchant
Shipping legislation be 1identical to that appertaining to
the UK. Sir, I commend the Bill to the House.

MR SPEAKER:

Before I put the guestion does any Hon Member wish to speak
on the general principles and merits of the Bill?

HON A J CANEPA:

Mr Speaker, we welcome this Bill and we will be wvoting in
favour. It seems to complete, barring any further
legislation which may be enacted in the United XKingdom, the
process that was initiated some years ago of bringing our
legislation up to scratch and, in particular, in line with
the relevant United Kingdom Merchant Shipping Act. There are
a number of provisions in this Bill that I particularly
welcome and which are highly desirable. I recall that there
have been occasions in the past when industrial action has
had to be taken in order to prevent a ship £from sailing
because the crewmen were owed arrears of wages and salaries.
The Transport and General Workers Union sometimes at the
request of the National Union of Seamen from London has had
to resort to such industrial action here and therefore it is
very desirable that this provision, that this protective
measure should be introduced into our legislation. I also
welcome, particularly having regard to the fruitless efforts
that I made over a very long period of time, Mr Speaker, in
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trying to liberalise the requirements for Masters, Chief
Officers and Chief Engineers where the absolute strict
requirement was that they had to be British Citizens. I
remember, Mr Speaker, it was a very frustrating experience,
I even tried to take .advantage of the Falklands conflict
when I remember because naturally it suited Britain's
defence interest, ships were allowed to sail and one sailed
from Gibraltar with a Swedish Master and this was allowed,
there was no problem about that and this was precisely the
sort of thing that we had been trying to do, that we should
be able in registering a vessel to have a Master who was a
citizen of a reputable nation in the world of shipping and
Sweden, Norway and, indeed, the other EEC members were all
reputable and are all reputable mercantile nations. But,
nevertheless, the representations and the points that we
made, perhaps they were not agreed to because the other
legislation of implementing the provisions of the 1984
Merchant Shipping Act were still to come. So I am glad to
see that in Clause 7 there is provision being made whereby
the Governor may exempt any person from the provisions of
this subsection. I wonder whether the Hon Member perhaps
when he exercises his right to reply, may explain whether it
is, in fact, the intention not just for the <categories of
nationality which are spelt out in the Bill but these other
reputable mercantile nations and, indeed, EEC citizens.

HON P C MONTEGRIFFO:

Mr Speaker, in welcoming the Bill I give it a qualified
welcome inasmuch as although the Bill in itself is something
which I would agree with, it is presented to this House by
the Government on the basis that it should be another step
towards improving the performance of the Gibraltar Registry
as a centre of business and as a centre of income for
Gibraltar. There were attempts recently, as far as I
understand 1it, there was something in the Gazette to this
effect, to actually derive benefits from the collapse of the
Panama Registry and the opportunities that might have
existed for us in that respect. I do not know to what extent
Gibraltar has been successful, not particularly so, I
understand, but my qualification to the approval is the fact
that the Port Registry and the system which is presently in
operation leaves more than just a little bit to be desired,
from a practical point of view and I am always loathe to
pass legislation which on paper shows Gibraltar to have a
very good service or potentially to offer a very good
product when we cannot deliver if the customer turns up
seeking to purchase. Therefore I would ask the .Minister in
his reply, Mr Speaker, I think it is within the context of
the general merits of the Bill that what the Bill is doing,
to indicate whether the Port is going to come under the
Corporation which seems to be indicated in one of the
subsections of the Bill or alternatively what other type of
action to enable the legislation, in a practical sense, to
get on with more significant business for the benefit the
community. Thank you, Sir. »
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MR SPEAKER:

If no other Member wishes to speak I will call on the Mover
to reply.

HON M A FEETHAM:

Mr Speaker, first of all, I would like to thank the Members
opposite for their general support to the Bill. In fact,
what it does do is more or less complete an exercise of
bringing us in line with the relevant UK legislation. I did
say that we want to extend, in response to the Hon Leader of
the Opposition, the nationality provisions to other
reputable nationalities and it is still a matter of ongoing
discussions with the DTI and other people. I think, in
essence, in today's situation it is not a wvalid argument
anymore where British Masters or the new nationalities that
have been agreed. We should not limit the provisions, for
example, so that in time of war the British Government could
step in and use the vessels in their defence interest. I
think that that is no longer a totally valid argument and in
any case, if one thinks about it seriously, the gquestion of
being able to find those ships guickly in the time of war,
wherever they may be, is indeed a difficult exercise in
itself. So the strong arguments that existed some years ago
are beginning now not to hold such strong basic grounds and
therefore we are moving to a situation where it is more than
probable that we will be giving it to other reputable
nationalities.

HON A J CANEPA:

If the Hon Member will give way. This point that he has made
about defence as the reason being valid to this
liberalisation. That was an argument that we also deployed.
But apart from that being the reason there was, I think I
may have mentioned it in the House in the past when I had
responsibility for the Port and perhaps I should remind the
Hon Minister so that he can keep it in mind, an additional
reason that was also adduced against allowing other
categories of nationalities, the Masters was the guestion of
jurisdiction. As the Hon Minister knows ships very often
disappeared from the high seas and the intention was that by
the Master being a British Citizen he should be subject to
British jurisdiction whereas 1f it was a citizen of some
other country that might not be the case. So I think he will
also find, if he has not found it already, that the DTI will
also bring that argument up, the consideration or
jurisdicrtion.

HON M A FEETHAM:

That 1is the case and that is an argument that is being put.
But in terms of jurisdiction if one considers the tendency
now - in terms of registry and in terms of European Community
obligations and Directives and working towards a common
European Registry, matters of jurisdiction then could turn

out to be not necessarily vested in a particular country but
it could be vested in a more centralised authority in due
course. There is a tendency to change and therefore we are
taking every-opportunity, as it is a longstanding issue, of
trying to improve the capacity of our Registry. In terms of
the point made by the Hon Mr Montegriffo when he talks about
the organisation or the ability of the Registry in Gibraltar
to respond, I would agree with him on that issue. The
Government has already said and it is on public record and
it has been mentioned today, that we are loocking very
seriously at the complete restructure of the Civil Service
and there are priorities as to where one starts and one
finishes. We are looking closely at the Shipping Registry
because we feel that in looking at the economic activity of
Gibraltar and where we are likely to be able to improve
revenue, the Registry itself cannot be disassociated from
other aspects which are happening, ie the revenue which is
raised, for example, by solicitors in the business that they
themselves are carrying, both are very inter-related in the
sense that in a substantial part of the initiative in
placing a ship or mortgaging a ship on our Registry is
initiated by the T'solicitors and Chambers in a legal
practice. And I think it would be very positive to look at
the relativity between both so that Government's
contribution to the Registry and improvement of the Registry
is recognised by the people who are ultimately making a
substantial revenue to themselves and at the same time
promoting the efforts of Gibraltar in doing the Registry. I
think there is a very good argument looking closer at the
activities of the Registry and protecting the conflicting
interests that could emerge by having the register obviously
in the presence of <+the Captain of the Port or somektody
appeinted by the Governor with the necessary qualifications
to be able to carry out the job and the activities of the
solicitors and lawyers in Gibraltar. That is the thinking at
the moment that the Government is doing and is in
consultation with various people in the industry so that we
have a proper shipping industry, as it were, in every aspect
in Gibraltar.

Mr Speaker then put the guestion which was rescived in the
affirmative and the Bill was read a second time.

HON M A FEETHAM:

Sir, I beg to give notice that the Committee Stzge and Thi
Reading of the Bill be taken at a later stage in

rd
he
meeting.

t

This was agreed to.
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THE BUSINESS TRADES AND PROFESSIONS (REGISTRATION)
(AMENDMENT) ORDINANCE, 1990

HON M A FEETHAM:

Sir, I have the honour to move that a Bill for an ‘Ordingnce
to amend the Business Trades and Professions (Registration)
Ordinance, 1989 be read a first time.

Mr Speaker put the gquestion which was resolved in the
affirmative and the Bill was read a first time.

SECOND READING
HON M A FEETHAM:

Sir, I have the honour to move that the Bill be now read a
second time. Mr Speaker, the Bill in front of us introduces
amendments to minor procedural matters connected with.the
principal Ordinance which is still to be brought into
effect. It provides for an alternative Registrar in place of
the Department of Trade and Consumer Affairs. At the same
time as the matters dealt with by the Ordinance falls
clearly within the portfolio of the Minister for Trade and
Industry, it is considered appropriate for the Minister to
be the authorised officer for regulations relating to the
operation of the Register in place of the Governor. Sir, I
commend the Bill to the House.

MR SPEAKER:

Before I put the question does any Hon Member wish to speak
on the general principles and merits of the Bill?

HON A J CANEPA:

Mr Speaker, if the reality of the situation is that the
Department of Trade and Consumer Affairs is, to all intents
and purposes, being wound up as rumour has it - one should
not speak on rumour but on facts, Mr Speaker - and then I
suppose that this Bill is a logical consequence of that. Ig
it is the case, therefore, that the post of Director of
Trade and Consumer Affairs is being abolished and that there
is no intention, therefore, because 1f it is abolished it is
not a case of a vacancy which is to be filled at a future
date then, obviously, there is a requirement. for someone
else to perform the functions that is if there is someone
else left in the Civil Service any longer. Wwhat I find
somewhat puzzling, Mr Speaker, is this. When Hon Members
came into office the post of what was Consumer Protection
Officer, the functions of that post were widened to include
trade and that was indicative of the fact that the
Government attached importance to trade in Gibraltar, which
I know that they do, because we all do. Therefore I find it
somewhat puzzling that the functions of that post which were
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widened, now all of a sudden or a short while later the post
is, in fact, being abolished, the Department apparently is
going to virtually be wound up and therefore the need arises
to have someone else as Registrar and perhaps we might also
have an indication what type of Civil Servant is it intended
to be the Registrar. Is he going to be involved in any way
with trade by being, say, a Treasury person or is it
somebody else? Perhaps someone having some involvement with
trade who is employed in the Treasury or just anybody else?

HON P C MONTEGRIFFO:

Mr Speaker, I will be voting against the Bill not because I
have any desire not to have the Minister exercise powers
which are, in a sense, more appropriate for him to exercise
than the Governor but because the principal Bill from which
it stems was something which, at the time, we did not
support on the basis that it was bad legislation. It was
certainly, in my view, bad legislation because we felt it
was unworkable in that it would require even, for example,
and I remember this «clearly that if school teachers
undertook private lessons they would have to register. We
took the view, at that stage, and I certainly take it even
today, that the legislation 1is not really workable and
therefore although I do not object to the technical transfer
of powers, maybe it is more appropriate for the Minister to

exercise these powers to remain consistent I will be voting
against.

MR SPEAKER:

If no other Member wishes to speak I’will call on the Mover
to reply. .

HON M A FEETHAM:

Mr Speaker, the Hon Mr Montegriffo is guite correct, that is
the position he took and if I recall correctly, in fact, it
was the position taken by the Opposition at the time and
they projected to the people of Gibraltar what my colleague,
the Chief Minister had previously indicated as one of the
horror stories that the Government was embarking upon. It
has not happened and if the Hon Member recalls the very
essence of the Bill that we brought to the House was based
on representations made to us by small businesses who were
being subjected to unfair competition from other people
particularly from businesses penetrating Gibraltar from
Spain and not meeting any obligations over here. The only
way, at the time, that we considered after taking legal
advice was that this was the way forward to protect these
businesses and therefore we introduced this Bill on the
basis of having to have a registration system. The fact that
we have not put it into effect is because it has taken its
course in the sense that we have, of course, acquired more
experience as to the time that it is likely to take us in
our efforts to restructure the Civil Service which the Hon
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Member keeps on harping about and for which we have the
responsibility of doing, in order to be able to make it more
efficient and make it a more cost effective exercise to the
taxpayer than what has been the case prior to us taking up
office. In terms of this particular amendment which at the
time we did, as the Hon Leader of the Opposition quite
rightly said, extend the role o©f the Consumer Protection
Officer and Chairman of the Trade Licensing Committee. It The Hon K B Anthony
was extended to a bigger role in terms of trade because I The Hon Lt-Col E M Britto
felt that there was a need to bring someone more closely in The Hon A J Canepa
matters that were related to trade in terms of The Hon M K Featherstone
representations that were being made to the Government and I The Hon G Mascarenhas
reguired that somebody should be looking at that. The The Hon Dr R G Valarino
realities are that it has not worked out, the realities are

that it involves me personally in more work than I envisaged
was possible at the time of making the decision so in

The following Hon Member voted against:
Thé Hon P C Montegriffo

The following Hon Members abstained:

The Bill was read a second time.

HEON M A FEETHAM:

HON P C MONTEGRIFFO: :
Sir, I beg to give notice that the Committee Stage and Third

Mr Speaker..... Reading of the Bill be taken at a later stage in the
meeting. .

HON M A FTEETHAM:

, ) This was agreed to.
I have not given way. The Hon Member has the habit of

standing up without anybody giving way and he ought to learn
by now that I will never give way to him. So a number of
things are happening within the Ministry of Trade and
Industry which will, of course, be made public once we have
put them into place. A serious restructure is taking place
in the Ministry of Trade and Industry which will be known in
due course. And in the light of experience therefore and in

The House recessed at 1.00 pm.

t‘

The House resumed at 3.25 pm.

the light of the open Government attitude of this Government B ‘
where new ideas come onboard as we develop our policies, we S e ‘ S — S —— .
have decided that in this case the position of Consumer == SOCIAL SECURITY (NON-CONTRIBUTORY SENESITS £ND
) ; o : . : - )
gf?fec’é;ig O;i;i:r ?f}ei‘;fiize“ﬁniﬁuiz iivibﬁiﬁgiﬁ 322 :}ﬁ? UNEMPLOYMENT INSURANCE) (AMENDMENT) ORDINANCE, 1990
111 . Theref , 1

be resvensible for what within the Ministry which will be in
the course of the next few months, we have brought this
amendment which will take effect the moment that the

. . J o B - N . X ZON R MOR:
principal Ordinance itself takes effect. So there is nothing
sinister other than, in fact learnin from more recent . . .
eioe*ience as to ihé chances éhat are rzauired Sir, I have the honour to move that az Bill for an Ordinance
S - i Q. i - B S . 2 . I . . - s
= - ) hang 2 o amend the Social Security (Non-Contributory Benefits arnd
R \ . Lo Unemployment Insurance) Ordinance be read a first time.
Mr Speaker then put the guestion and on a vote being taken T €1 @ ) v '
the following Hon Members voted in favour: R . . . .
- 9 ' ¥r Speaker put the question whlcn was resolved in the
- e affirmative and the Bill was read a first time.
The Hon J L Baldachino B o B ; -
The Hon J Bossano .
The Hon M A Feethanm
The Hon Miss M I Montegriffo
The Hon R Mor
The Hon J L Moss
The Hon J C Perez
The Hon J E Pilcher
’ The Hon X W Harr:is
. The Hon P J Brocke
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SECOND READING
HON R MOR:

Sir, I have the honour to move that the Bill be now read a
second time. Mr Speaker, the purpose of this Bill is similar
to that of a Bill which was introduced in 1983 and time
expired in 1985. The reason that this Bill was introduced in
1983 was because of the then impending closure of Her
Majesty's Naval Dockyard and the likely redundancies which
were envisaged at the time. The idea was that persons who
were not EEC nationals and who became redundant could have
the option of collecting their unemployment benefit in. a
lump sum on application to the Director of Labour and Soc;al
Security. The intention was that these persons could £find
themselves with an amount of money which could enable them
to have the opportunity of attempting to seek work elsewhere
given that the likelihood of finding work in Gibraltar was
considerably reduced. We have already had some redundancies
in GSL and the Ministry of Defence has, in fact, made some
people redundant already, and with the announced withdrawal
of the Resident Battalion and the changes on the PSA/DOE
role in Gibraltar, it is <c¢lear +that the civilian labour
force will be facing some redundancies in the future and the
Government considers that there will be considerable
difficulties for persons who require work permits to be able
to continue to be in long-term employment in Gibraltar. The
Government has therefore decided to introduce enabling
powers to the Director of Labour and Social Security to use
his discretion to pay unemployment benefit as a lump sum
where the applicant has been made redundant and there is
apparently no likelihood of future employment in Gibraltar.
This Bill also makes provision to deal with a situation
where an applicant who, after having received a lump sum
payment finds employment. Mr Speaker, I commend the Bill to
the House.

MR SPEAKER:

Before I put the question does any Hon Member wish to speak
on the general principles and merits of the Bill?

HON DR R G VALARINO:

Mr Speaker, the official Opposition support the Bill. This
Bill, as the Minister has stated, is akin to the steps we
took when we were in office and after the c¢losure of Her
Majesty's Dockyard and we did this in consultation with the
unions at the time and we agreed to do this. The Government
now intend to make it law and we approve of this. Let me
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also say that this measure will also help the Department in
its workload because the Department does a tremendous amount
of work. I note that the provisions only relate to those
persons who are not Community Nationals and I wonder whether
consultation has taken place between the union and the
Moroccan Workers Association because they will be the mostly
affected and whether they have expressed an opinion as to
the measures that are going to be taken. As far as we are
concerned, on this side of the House we welcome the Bill.
Thank you, Mr Speaker. ’

HON P C MONTEGRIFFO:

This Bill, as far as I am concerned, Mr Speaker, I can
support but I only have one query which I may be told can be
satisfied gquite easily and I speak, therefore, not entirely
sure of what the position would be but I raise it because it
might be important. The Bill clearly states that if an
individual finds employment in Gibraltar that the benefit is
returned which is simple enough. I do not know the position
exactly in respect of an alien worker who may seek to set up
a business of his own or becomes self-employed, from the
immigration point of view, but I would think it not
impossible that somebody is made redundant in, say, a
butcher's shop and decides that he is going to open his own
butcher's shop and does not actually become employed in that
capacity but becomes self-employed. I make the point with
some trepidation because from the Immigration Ordinance and
Immigration Rules point of view, Mr Speaker, I do not know
to what extent a person has time in Gibraltar before
eventually having to " leave to actually set up in
self-employed occupation. But I think it might be a point
worth looking at from the point of view that if, indeed,
there is a possibility of people setting up business on
their own even on that level. A chap might start selling
flowers and the moment he becomes self employed selling
flowers at the Piazza it would be quite wrong that he should
not reimburse funds to the Government. That is the only

point, Sir, that I would raise that could perhaps be dealt
with.

HON CHIEF MINISTER:

I think the area where non-Community Nationals set
themselves up as self-emploved is somewhat nebulous. There
is a right of establishment which Community Nationals have
but that right of establishment does not apply to
non-Community Nationals and, in fact, somebody that is
self-employed does not have a work permit because he does
not have a Contract of Employment and conseguently is not



covered by Unemployment Benefits. So a self-emploved person
is not insured against unemployment. From my knowledge I can
say that the Moroccans or other non-Community Nationals that
have effectively set themselves up in business have tended
to overcome it by incorporating a company here and then
being employed by the company that they own and it may well
be that there is really no other way in which they can do
it. I think that the right of a worker to stay here in
Gibraltar once he ceases to have employment under the
Immigration Control Ordinance is very, very limited and it
is administratively extended to allow the person to seek
employment but I do not think the law was ever intended to
provicde for, although at one stage non-British citizens and
subsequently non-EEC citizens were allowed to come to
Gibraltar to seek to set themselves up in business, that was
never there and I do not think the law is clear that they
can do it legally. But obviously there are ways of getting
round the legal impediment but if they use the machinery of
setting up a business and employing themselves then they
would be covered by what we have there. But I think it is
certainly something that we will ask the Director to 1look
at.

MR SPEAKER:

If no other Member wishes to speak I will call on the Mover
to repily.

HON R MOR:

9

ir S*aaker, all I really would 1like to say is that I
ppreciate that both Oppositions are in support of the Bill.
ank vou, Mr Speaker.

=K
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Mr Speaxer then put the guestion which was resolved in the
affirmative and the Bill was read a s=cond time.

HOM R MOR:

Sir, I beg to give notice that the Committee Stage and Third
Reading of the Bill be taken at a later stage in the
meeting.

THE IMPORTS AND EXPORTS (AMENDMENT) ORDINANCE, 1990

>

HON ATTORNEY-GENERAL: .
Sir, I have the honour to move that a Bill for an Ordinance

to amend the Imports and Exports Ordinance, 1986 be read
a first time.

Mr Speaker put the question which was resolved in the
affirmative and the Bill was read a first time.

SECOND READING
HON ATTORNEY-GENERAL:

Sir, I have the honour to move that the Bill be now read
a second time. Mr Speaker, I believe this Eouse would
normally expect a Bill to amend the Imports and Exports
Ordinance to be presented either by the Hen Minister for
Trade and Industry or the Hon Financial ané Development
Secretary. However, 1in addition to the previsions which
this Bill contains affecting imports and exsorts per se,
it contains important amendments to certain existing criminal
provisions and I have therefore agreed to present it to
this House. Sir, clause 2 empowers the Governor, by
subsidiary legislation, to vary in any way whatsoever the
rates of import duty contained in respect of those classes
of dutiable goods specified in the various chapters contained
in Schedule I of the Ordinance. And as the explanatery
memorandum of the Bill” points out his powers at present
are restricted to reducing such duty or to abolishing it
altogether. As Members are aware, Mr Speaker, under section
16 of the Ordinance, the Governor already has power to
restrict, regulate or prohibit the importation of any goods
or any class of goods. Following on from that, clause 4
of the Bill empowers the Governor to make regulations, from
time to time, providing for the payment of Zees paid on
the export of duty free goods in the circumstances which
currently are provided for by section 74 of the Ordinance.
This new provision, Mr Speaker, will give Government the
flexibility it wishes to have to remove, add tc or otherwise
vary such fees as Government sees fit, from time to time,
in the same manner as with import duties. Clauses 3 and
9 eififect the appropriate consequential amendments to the
Ordinance arising from the repeal and replacement £ the

existing section 74 which, as I have just is
eifected by clause 4. Clause 5 of the Bill a- tion
85 and what is deemed to be the time of e Mr
Speaker, it 1s considered that the pres provision
specified respectively in the section at the ecwnnlnc and
in the proviso, are capable of ambiguity an Jncertalﬂtv
and the Collector of Customs who, of course, has many duties

and responsibilities wunder this Ordinance, wishes there
to be no doubt when the exact time of exportation is deemed
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to have occurred. Mr Speaker, Members may think that clause
6 is especially important because it substantially modifies
the provisions at present contained in section 112. The
proposed new section has been modelled on the provisions
of the United Kingdom Customs and Excise Management Act
1979 and section 89 of that Act in particular. I have not
included a reference to that Statute in the heading of the
proposing section because it does not follow the exact or
precise wording of the corresponding UK legislation. I
mention that, Mr Speaker, because I have heard the very
helpful comment made in that respect by the Hon Mr
Montegriffo at the last meeting of this House. Turning next
+o clause 7 of the Bill, this will extend the Courts' powers
of mancdatory forfeiture of vessels to offences of carrying
dutiable goods on which duty has not been paid without the
Collectcr's permissicon on ships of less than fifty net
tonnes, that is section 94, Sir, and selling gocds from
ships while in the Port other than a ship duly licenced
for such purposes, that is section 95 and the omissicon of
the reference here to section 96, Mr Speaker, 1is merely
to corrsct an error which apparently crept into section
120 when the previous Ordinance was repealed and replaced
by the gpresent Crdinance in 1986 which does not apgear to

have beesn noticed previously as section 96 actually relates
to appeals by anv person dissatisfied with a decision of
the Collector. Finally, Mr Speaker, clause 8 amends section
124 which deals with the Port's AJdiscretionarv powers to
order forfeiture of certain ships, aircraft or vehicles
involved in the contravention of particular provisicns of
the Ordéirnance. At the moment that section limits the Courts'
powers to deciding whether or not to order forieiture to
offences of unlawful storage of dutiable g¢cods contrary
to section 31, concealment of imported goods contrary to
section 103, unloading goods with intent to ewvade any
prohibiticn or restriction or to defraud Her Majesty's
Customs contrary to section 104, fraudulent evasion of duty
contrary to section 105, and unlawful possession of dutiable
goods ch contravenes section 106. The amendment to section
112, Mr Speaker, extends the Courts' powers to offences,
firstly of wunlawful unloading from ships, aircraft or
vehicles, that is section 19, and the ofifences specified
in secticns 94 and 95 which I have made reference to already.
Mr Speaker, Hon Members will notice that offences ccmmitted
,

contrary sections %4 and 95 are to be included in respect
of both the Courts' manadatory powers of forfeiturs under
section and the discretionary powers under secticon 124.
That, is not an anomaly as the former relates to
forfeitu of goods and the latter to forfeiture of ships,
aircraft and vehicles. Mr Speaker, I do hope the extension

to the Courts' powers I have made detailed r

will be seen as a furtherance of Gibraltar's ccmmitment
to get tough with persons who contravene the various
provisions of this Ordinance. I can tell you, S8ir, that
the Police and Customs Department, our principle law enforce-
ment agencies in Gibraltar, particularliy, welcome the
introduccion of this Bill and I do hope that all Hon Members
opposite also similarly welcome this Bill be presented to
this House. Sir, my pleasure to commend the Bill to this
House.
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MR SPEAKER:

Before I put the question does any Hon Member wish to speak
on the general principles and merits of the Bill?

HON A J CANEPA:

Mr Speaker, it is a pity that this Bill contains clause
2 Ptherwise we would be wholeheartedly welcoming the Bill
and supporting it for various reasons not the least of which
are the reasons which have been advanced by the Hen the
Attorney-General. Therefore what we propose to do, Mr
Spgaker, is during the Second Reading of the Bill we are
going to vote against it, unfortunately, because we have
got very serious and fundamental objections to clause 2.
In Committee we will be able to support all the other clauses
which, indeed, I must stress that we really do welcome.
Clause 2 makes provision for import duties which at the
moment can either be- abolished or decreased by regulation
but they cannot be increased at the moment by regulation.
The new clause makes provision for an increase in import
duties without any further reference +to the House by
regulation and I remember, Mr Speaker, occasions in the
past, particularly when the frontier opened that we exercised
the powers already contained under the Imports and Exports
Ordinance in order to lower import duties by regula%ion.
But we think that it is a fundamental matter going to the
whole root of parliamentary democracy that if import duties
are going to be increased, the Government should bring the
legislaticn here to the. House, they’should explain to the
House why they are doing it, what the implications and the
conseguences of that would be by way of increased revenue
and not that it should be done by regulation. It is yet
another step in the pattern which has been developing for
some time. The Government has taken similar powers to alter
the rates of income tax and now there is this ex“ension
to do so in respect of import duties. I can see the point
for the sake of flexibility that the Government should be
able to abolish or to lower import duties bv reculation
because that can be important but increases in import duties
have traditionally, and are still t:aditionalfy such as
with the Chancellor's budget in the United Xingdom, thev
are still part and parcel of what is regarded elsawhere
as the Annual Budget. That is not going to be the case here,
the Government will be able to do it by regulation. No doubt
we will be able to come to the House at some subseguent
meeting, ask questions about it but by then we cannot
influence the decision. So, unfortunately, because of that
clause we are not able to support a measure of legislation
that we would otherwise wholeheartedly welceme. )



HON P C MONTEGRIIFO:

Mr Speaker, I have a similar view to the Leader of the
Opposition in that respect and I do not really see why it
should be necessary to have Government take that extra power.
The flexibility implicit, in fact, in the previous provision
was workable because you could make your regulation and
then just table it before the House, that is the way it
would work, the House would subsequently have to resolve
the matter. I would certainly welcome all the other
provisions of the Bill. I am surprised that the relerence
to section 9 has been left out completely in the explanatory
memorandum and in the explanation that the Attorney-General
has given. If memory serves me right, and I am just asking
Mr Sanchez to have a look at this, that Schedule relates
to the import and export of meat or meat products at least
that is my recocllection of a few days ago when I saw it
and I Jjust wonder how the repeal of that Schedule comes
intc the context of this Ordinance and why the explanatory
memorandum has failed to refer to section 9 at all.

HON ATTORNEY-GENERAL:

If the Hon Member will give way, Mr Speaker, I can explain
that. Schedule II, in fact, Mr Speaker, as it is at present
contained in the Ordinance, relates to the £fees which
Government 1is entitled to collect on the licence authorised
for exportation of duty free goods.

HON P C MONTEGRIFFO:

That makes sense, Sir, but I was puzzled by no explanatory
note in relation to that item in the Bill. Thank you, Sir.

HON CHIZF MINISTER:

Mr Speaker, obviously the part of the Bill which the

Government 1is most interested, on this side o¢f the

Government, is the one that the Opposition on both sides

are not going to ie clause 2. We believe that thers is a

necessity to do this £for a variety of reasons. Certainly
i

c

if one 1 looking at a situation where Gibraltar wishes
to rerain its ccocmretitiveness, as has happened in the past
after the frontier opened and there are representations
from he trade that something should be reduced because
the result is going to be an increase in the volume cf goods
that ars sold because the price comes down, then the
situation is that as it stands at the moment you reduce
and i1f the volume does not materialise then you cannot go
back to where vycu were before you reduced without havin
to come back and legislate. The fact that if you are havin
a system tha is going to be responsive tc changes in the

t i
market then the system in order to be responsive has to
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be a system that can move in more than one direction.
Obviously it is not the intention by this regulation to
substitute for budgetary measures and this is not what it
is there for. It is there to have a systes that enables
us to respond quickly to circumstances which in our view
require a gquick response and, for example, in the area in
which we expect to be moving very gquickly a r the passing
of this legislation is on the guestion of t: wayleave and
we would not want to have to come back to the House every
time the wayleave has to be changed and go into z desertation
of the effect of the wayleave on the turnover for exports

of particular commodities. But it is an arsa where in
monitoring the situation, as I told Members opposite in
answer to a question from the Hon Mr Montecriffo some time
ago, the Government was monitoring the situaticn as regards

exports of duty free goods where there is z special rate
charged. At the moment the rate can be reduced Lut it cannot
be altered in any other wav and we think i: needs to be
altered by increasing it and that will happen when the law
comes into effect virtually immediately +: regulaticns
are published and it will be monitored and ws will see what
their effect will be.

MR SPEAKER:

If no other Member wishes to speak I will zsx the Mover
to reply.

HON ATTORNEY-GENERAL: . .
Mr Speaker, I am very grateful to all the Menmters copposite
for their limited support to this Bill. In <=z short time
I have been a Member of this House, Mr Speaxer, I have had
the privilege of presenting several Bill theuc> this House
and each and every one until today has receivsd the total
support of the Members opposite. I therefcra feel rather
like a certain English footkall team, Mr Sgeaker, which
was on a winning streak for guite some time at

2 the beginning
of the season and then suddenly found that their luck had
run out.

HON A J CANEPA:
The Newcastle United?

HCON ATTCRNEY~GENERAL:

®
Hh
®
"
H

Fortunately it is not the team I support I za ref ing
to, Mr Speaker, buf at least I claim a scors Zraw for the
results of this Bill on the 3Second Reading &% afterncon.
Mr Speaker, the regulations arising from = Bill have
already been prepared in draf: form and are b censicdered
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at the present moment and it is intended to publish certain
regulations in conjunction with the Bill in due course so
that the same can come into force at the time the Bill comes
into force. Subject to that, Mr Speaker, I do not think
there is anything further I can usefully add.

HON P C MONTEGRIFFO:

If the Hon Member will give way.

HON ATTORNEY-GENERAL:

I have just about finished but I can say a couple of more
words if the Hon Member wishes to intervene.

HON P C MONTEGRIFFO:

Mr Speaker, since the only thing that divides both sides
of the House is the point as to what extent the House of
Assembly has an opportunity to review rates and bearing
in mind that it is a matter of principle, I am certainly
not objecting to the Government wanting to have the power
to increase rates gquickly in order that Gibraltar can respond
favourably to some particular demand. Therefore can the
suggestion not be made that we go down the route that we
have gone with the Financial Services Ordinance and other
types of legislation, where the same flexibility is desirable
for Gibraltar, whereby by reference, I believe, to section
28 of the Interpretation and General Clauses Ordinance where
you have the opportunity to raise the matter formally under
that section by tabling - I forget the precise term of the
provisions because I am just speaking without having seen
it recently - but I understand the provisions of that section
state essentially, that within twenty-eight days or some
limit of time, the rules are tabled here as a formality.
In most cases it actually allows a framework £for points
to be raised but at the same time gives the Government the
flexibility which they obviously feel, and which I would
agree with and Members on this side might follow me in this
respect, would give the Government the £flexibility which
is desirable. It would be a departure from the previous
provision which is a little tighter, effectively the previous
provision being that unless the House specifically resolves
to accept the wayleave variation that it becomes inoperative
and that that would be frankly unworkable’ perhaps given
the type of situation we are now looking at, but let us
have that framework which has been adopted in much similar
legislations like the flexibility for the Financial Services
Ordinance and we might all happily support it on that basis.
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HON ATTORNEY-GENERAL:

Mr Speaker, I have heard what the Hon Member has said but
it is not within my province to comment on the acceptability
or otherwise of his proposals. I am sure kthe Hon Chief
Minister has heard what the Hon Member opposite has said
and it is for the Chief Minister, of course, to determine
to what extent, if at all, the Hon Mr Montegriffo's proposals
can be accommodated. Again, Mr Speaker, can I thank the
Hon Members opposite for their limited support and I have
nothing further I feel I can usefully add.

Mr Speaker then put the gquestion and on a vote being taken
the following Hon Members voted in favour:

The Hon J L Baldachino

The Hon J Bossano

The Hon M A& Feetham

The Hon Miss M I Montegriffo
The Hon R Mor

The Hon J L Moss
The Hon J C Perez
The Hon J E Pilcher
The Hon K W Harris
The Hon P J Brooke

The following Hon Members abstained:

The Hon K B Anthony ,
The Hon Lt-Col E M Britto
The Hon A J Canepa

The Hon M K Featherstone
The Hon G Mascarenhas
The Hon Dr R G Valarino
The Hon P C Montegriffo

The Bill was read a second time.

HON ATTORNEY-GENERAL:

Sir, I beg to give notice that the Committee Stage and Third
Reading of the Bill be taken at a later stage in the
meeting.

HON A J CANEPA:

We would agree, Mr Speaker, the only thing is if we are
going to proceed immediately after the Second Reading of
the Bill to go into Committee and if this E:ill is going
to be considered in Committee and the Chief Minister may
not have time to consider the point which the Hon Mr Peter
Montegriffo had made and if he were to agree that we should
proceed along those lines which we have done previously
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in the House, there may not be time to introduce an amendment
whereas if the Imports and Exports Bill could be left to
" tomorrow then overnight it might be possible for the
Attorney-General on instructions from the Chief Minister
to bring the same sort of amendment that was brought in
the Financial Services Bill. The same sort of amendment
which was could wholeheartedly support and there will be
no difficulty during the Third Reading of the Bill in voting
in favour which we would like to do having regard to the
very important points which the Attorney-General has made.

HON CHIEF MINISTER:

I am prepared to let the Committee Stage be taken tomorrow,
Mr Speaker. In any case, the Members opposite can vote
against it being taken today and ensure that it is taken
tomorrow but I am only doing that so that we give proper
consideration to the suggestion not because I am committing
myself to accepting it, let us be clear.

MR SPEAKER:

The Committee Stage will not be taken today then.

THE BUILDING SOCIETIES (AMENDMENT) ORDINANCE, 1990

HON FINANCIAL AND DEVELOPMENT SECRETARY:

Sir, I have the honour to move that a Bill for an Ordinance

to amend the Building Societies Ordinance be read a first
time.

Mr Speaker put the question which was resolved in the
affirmative and the Bill was read a first time.

SECOND READING
HON FINANCIAL AND DEVELOPMENT SECRETARY:

Sir, I have the honour to move that the Bill be now read a
second time. Mr Speaker, this Bill has been primarily
devised to provide a simple defensive framework in which
Building Societies are authorised in EEC Member States to
operate in Gibraltar. There is a current degreg of interest
being shown by UK Building Societies in opening branches in
Gibraltar. As Hon Members are, I think, already aware, the
recent Order made under Section 14 of the Building Societies
Act in the UK empowers UK Building Societies with commercial
assets over £100m to make advances on the security of land
in Gibraltar. This Order has therefore given the green light
to the.larger Building Societies to establish themselves in
Gibraltar. Given that Government wishes these Societies to
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be in a position to carry on business here to the same
extent as they are allowed to in the UK, it has been
necessary to consider if anything in the Building Societies
Ordinance detracts from this. So, Mr Speaker, so far good
news but now we have to come to the difficurty. Building
Societies in the UK in addition to providing the traditional
deposit accounts and mortgage facilities, are empowered to
carry on a wide range of financial services. They therefore
have more extensive powers than the present provisions of
our Ordinance which 1imit the purpose for which the
Societies may be established basically to the raising of
funds and making advances to members upon security by way of
mortgage. A major difficulty to the UK Building Societies
registering in Gibraltar is the requirement that in order to
be so registered nothing in their Rules must be considered
to be incompatible with any of the provisions of our
Ordinance. In other words, Mr Speaker, a Society
incorporated outside Gibraltar seeking to establish itself
here is clearly restricted in its sphere of operation
generally to the matters permitted by our existing
Ordinance. To overcome this the Bill now before the House
provides the means for an EEC Building Society wishing to
establish a place of business in Gibraltar, to be recognised
as an authorised Building Society admitted to carry on
whatever business it is permitted to engage in in the Member
State in which it is authorised. Perhaps at this point, Mr
Speaker, I should point out that through the former such a
recognition, the Bill is in a way anticipating the EEC moves
towards the Single Market liberalisation in accepting as
valid for Gibraltar authorisations given in EEC Member
States. In addition, Mr Speaker, the Hill providss for the
removal of some out-of-date maxima expressed in the
Ordinance and provides for machinery that will enable them
to be fixed at appropriate levels to be reviewed and revised
through Regulation from time to time. Mr Speaker, I commend
the Bill to the House.

MR SPEAKER:

Before I put the question does any Hon Member wish to speak
on the general principles and merits of the Bill?

HON LT-COL E M BRITTO:

Mr Speaker, we on this side of the House generazily welcome,
without reservation, this Bill. We welcome it for the
reasons that have already been put forward by the Hon the
Financial and Development Secretary. It will provide
increased competition in the field of lending and,
particularly in the field of lending for mortgzges for home
purchasing in Gibraltar and it will bring with it the
increased facilities which have been mentionsd and which
Building Societies already provide in UK. It will also, in a
way, be an advantage in that the present situat:ion where the
majority of mortgages for home purchasing in Gikraltar seem
to be centred rather than traditionally, as in UK, on
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Building Societies, here it has been through the evolution
of events and through the lack of Building Societies, the
main lendors in this field appear to be the banks and this
is not necessarily in the best interests of the home
purchaser because, again, traditionally in UK the Building
Societies have always offered money for this purpose at a
lower rate than the banks have done. For this reason and for
the fact that it will help and it will foster home
ownership, we fully support the Bill. It is perhaps relevant
at this stage to mention that the Government might like to
consider ways and means of controlling or limiting the
increases in lending rates offered by lendors in Gibraltar
to avoid, for example, automatic increases or semi-automatic
increases that we have had every time the UK bank rate has
increased or possibly to bring the money lending rates more
in line with their principal offices in UK rather than have
the situation which we have tended to have where the
mortgage lending rate has been slightly higher but the
deposit rates have not necessarily been correspondingly
higher. I would take this opportunity to suggest that the
Government should look into this matter in order to find
some way of controlling it. Mr Speaker, we will be
supporting the Bill.

HON P C MONTEGRIFFO:

Mr Speaker, I have just one reservation on the Bill which,
again, perhaps the Government can allay. I welcome fully the
idea of EEC Building Societies establishing themselves here
for the purposes of providing greater competition in the
lending market but it seems to me, again and I stand to be
corrected, that the Bill unfortunately is going to allow
"outside lendors'" establishing themselves here to do things
that other Building Societies cannot do. I understand, the
position as explained by the Financial and Development
Secretary, that this Bill should be regarded as a
transitional Bill which will anticipate a fuller document.
But if what the Bill does, or I understood it to be, Sir,
that the Financial and Development Secretary has indicated
that there would be, well he would anticipate liberalisation
generally which I assumed would invite changes to other
Ordinances. My point is, Mr Speaker, that if as I understand
the position a Gibraltar Building Society is limited to what
it can do in deposit taking and lending on property and if
now by this legislation it allows any EEC 1lendor to be
recognised in Gibraltar and to do whatever that Member State
allows it to do then we are creating an unfair- competitive
environment for our own lendors. Because if, for example, a
UK Building Society can do things other than take deposits,
for example, issue unit trusts; go into other areas of
financial services, it allows it effectively to make money
and to bolster its own financial position and to diversify
its own business in a way which will allow it, potentially,
to bring better rates than, for arguments sake, the
Gibraltar Building Society. Because the Gibraltar Building
Society can only take deposits and not do anything else. As
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I say, I am not sure to what extent the point can be
answered satisfactorily. I raise it because if I assume by
implication you have to specifically in the Bill say that
whatever you are allowed to do in another Member State you
will be allowed to do here because our law here would not
allow you to do that, then you have really two levels of
permission. One that affects Gibraltar lending societies and
which strictly 1limits, by the terms of the existing
Ordinance and one that affects firms and which are allowed
potentially a wider sphere of activity. As I say, it is only
a supplementary point that I am addressing because I would
certainly not object to the Bill on that basis but if there
is any uncertainty or ambiguity in that area then I would
like perhaps to hear some explanation as to how that could
be redressed. Thank you, Sir.

HON CHIEF MINISTER:

Mr Speaker, the Hon Member is right when he says that there
will be different treatment of Building Societies
incorporated in Gibraltar and Building Societies
incorporated in other Member States. Where he is wrong is in
thinking that we are doing anything now that we will not be
required to do on the 1st January, 1993. Therefore all that
we are doing is anticipating what is a Community
requirement. Because we want to welcome Building Societies
the law in the Community, the Second Banking Directive
affecting Credit Institutions says we have to do something
by the 31st December, 1992 and we are choosing to do it now
instead of doing it then because it is in our interest to
encourage the Building Secieties to come here. In fact, what
we could do is stop them coming in until 1%93. What we
cannot do either now or in 1993 1is allow the Building
Societies that we have in Gibraltar and who would not be
allowed to register anywhere else in Europe on the capital
ratios that they have, the umbrella of being able to operate
on the basis that other Building Societies are going to be
operating here. I would remind the Hon Member that as has
been pointed out by the Financial and Development Secretary,
Section 14 of the Building Societies Act which has been
applied by the Building Societies Commission to Gibraltar
discriminates between Societies in UK with £100m and
Societies that have not got £100m who will not e allowed to
lend on land in Gibraltar. Clearly, if we were to adopt the
criteria that in order for a Building Society in Gibraltar
to be able to do what a Building Society in UX can do, it
has to have £100m. It goes without saying that the two and a
half Building Societies that we have here who zetween them
have not got more than £5m or £6m would not <cocze anywnere
near that criteria. So the reality of the matter is that if
our locally registered Societies are going to survive at all
they will have to survive on the basis that they have a much
narrower range of things that they will be allowed to do and
there is no way that we can maintain our reputation as a
Financial Centre and allow a Building Society capitalised at
£100,000 to provide overdrafts and banking services and all
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the other things that very substantial credit institutions
in UK do who, in fact, meet the minimum capital reguirement
of €5m ecus laid down in the Second Banking Directive.

MR SPEAKER:

If no other Member wishes to speak I will ask the Mover to
reply.

HON FINANCIAL AND DEVELOPMENT SECRETARY:

Thank you, Mr Speaker. I would Jjust like to thank Hon
Members for their general support to this Bill. I think the
Chief Minister has responded to the majority of the points
made. I think one point that was not responded to was the
question of the control of money lending rates. I know of no
control of money lending rates that the Building Societies
in the UK have but I stand to be corrected on that. Other
than that I would just simply like to thank Hon Members for
their support, Sir.

Mr Speaker put the question which was resolved in the
affirmative and the Bill was read a second time.

HON FINANCIAL AND DEVELOPMENT SECRETARY:

Sir, I beg to give notice that the Committee Stage and Third
Reading of the Bill be taken at a later stage in the
meeting.

This was agreed to.

THE SUPPLEMENTARY APPROPRIATION (1989/90) (NO.2) ORDINANCE,
1990

HON FINANCIAL AND DEVELOPMENT SECRETARY:

Sir, I have the honour to move that a Bill for an Ordinance
to appropriate further sums of money to the service of the
yvear ending with the 31st day of March, 1990, be read a
first time.

Mr Speaker put the gquestion which was resolved in the
affirmative and the Bill was read a first time.

SECOND READING ‘
' HON FINANCIAL AND DEVELOPMENT SECRETARY:

Sir, I have the honour to move that the Bill be now read a

second time. In accordance with what I understand is to have

been the custom of my predecessor, Mr Speaker, I will not

make any speech on the general principles of the Bill but
merely commend it to the House.
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MR SPEAKER:

Before I put the question does any Hon Member wish to speak
on the general principles and merits of the Bill?

~

HON A J CANEPA:

No, Mr Speaker, we will raise any points at the Committee
Stage.

MR SPEAKER:

I will now call on the Mover to reply.
HON FINANCIAL AND DEVELOPMENT SECRETARY:
I have nothing to say, Sir.

M{ .Speaker then put the question which was resolved in the
affirmative and the Bill was read a second time.

HON FINANCIAL AND DEVELOPMENT SECRETARY:

Sir, I beg to give notice that the Cémmittee Stzge and Third

Reading of the Bill be taken at a later stage in the
meeting.

This was agreed to.

s
COMMITTEE STAGE

HON ATTORNEY-GENERAL:

Sir, I have the honour to move that the House should resolve
itself into Committee to consider the following Bills clause
by clause: The Contract and Tort (Amendment) Bill, 1990; the
Sale of Goods (Amendment) Bill, 1990; the Pensions (Widows
and Orphans) (Amendment) Bill, 1990; the Criminal Procedure
(Amendment) Bill, 1990; the Pensions (Amendment) Bill, 1989;
the Bankruptcy (Amendment) Bill, 1989; the Public Health
(Amendment) Bill, 1990; the Merchant Shipping (Amendment)
Bill, 1990; .the Business Trades and Professions
(Registration) (Amendment) Bill, 1990; the Social Security
(Non-Contributory Benefits and Unemployment Insurance)
(Amendment) Bill, 1990; the Imports and Exports (Amendment)
Bill, 1990; the Building Societies (Amendment) Bill, 1990,
and the Supplementary Appropriation (1989/90) (No.2) Bill,
1990.

This was agreed to and the House resolved itself into
Committee.
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THE CONTRACT AND TORT (AMENDMENT) BILL, 1990

Clause 1 was agreed to and stood part of the Bill.
Clause 2

HON M A FEETHAM:

Mr Chairman, I need to correct a printer's error. After Part
XIV the letter "o" was left out of the word "CONTRACT".

Mr Speaker put the question which was resolved in the
affirmative and Clause 2, as amended, was agreed to and
stood part of the Bill.

The Long Title was agreed to and stood part of the Bill.

THE SALE OF GOODS (AMENDMENT) BILL, 1990

Clause 1 was agreed to and stood part of the Bill.
Clause 2
HON LT-COL E M BRITTO:

Mr Chairman, I have to declare an obvious interest in this
Bill. Mr Chairman, this point would have been more relevant
to have been made in the general principles of the Bill but
at that time I was not in possession of information relating
to the UK Toy Safety Regulations 1989 of which I have a copy
here and therefore I was unable to make the point at that
juncture. I think there is an ambiguity in Clause 2 as it is
envisaged in that it is not «c¢lear whether the 'CE' mark
referred to in subsection (2) is required or not required to
be carried by toys after any given date and the UK
Regulation is much clearer in that it comes into effect on
the 1st January, 1990, but it establishes quite clearly that
toys held in stocks by shops and manufacturers and suppliers
prior to the date of the implementation of the law do not
have the reguirement to carry this 'CE' mark and can be sold
subseqguently without the 'CE' mark being on them. But on the
contrary any item received by the retailer or supplied by a
manufacturer subseguent to the 1st January, 1990, by
statutory obligation 1is required to carry the 'CE' mark. I
am not aware whether the Directive which it is intended to
publish in the Gazette will be as specific as that but I
would have thought that either by amendment or by- including
it with the text of the Directive it would be in the
interests of consumers as well as of retailers to be
safeguarded by a clarification of the position of whether a
toy has to carry or has not got to carry the mark at a
certain date. As I say, I am not aware of what the Directive
says but certainly the legislation as we are bringing it in
does not make this clear whereas the UK legislation does.
And if it helps in any way, I am gquite prepared to make
available to the Hon the Attorney-General the copies of the
UK legislation that I have in my possession.
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HON M A FEETHAM:

Mr Chairman, I would like to move an amendment to Clause 2,
section 16A{1), in the first line the word "“the" should be
inserted immediately before the words "sale of goods".

Mr Speaker put the question which was resolved in the
affirmative and Clause 2, as amended, was agreed to and
stood part of the Bill.

HON A J CANEPA:

Mr Chairman, we support the amendment. The point that the
Hon Mr Britte has made, I think, still reguires to be
clarified before we move on.

HON CHIEF MINISTER:

Mr Chairman, what this does is it brings into effect a
Directive of the European Community relating to safety
standards and it gives us the power to update that Directive
by publication in the Gazette. At the same time just like we
are able to update there is nothing to stop us introducing
in the publication an element to také into account the point
that the Hon Member has made but we certainly would not want
it in the law because for reasons that we have explained,
our own experience is that in the time that we have been 1in
we suddenly find that something that was intended for one
thing in the 1law is stopping you doing something else
somewhere else without knowing it. We take the point that
the Hon Member has  raised and - we will ask the
Attorney-General's Chambers to see before we publish the
actual thing in the Gazette whether it covers the point that
has been made.

HON M A FEETHAM:

Mr Chairman, I wanted to clarify the point further. In fact,
since the Bill was presented to the House thers has been
consultation with the Toy Traders Association and the
Attorney-General's Chambers taking into account these sort
of things and at the time when we made the Regulations the
points which have been made will be taken care of.

HON A J CANEPA:
We are grateful for that, Mr Chairman, we vote in favour.

The Long Title was agreed to and stood part of the Bill.
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THE PENSIONS (WIDOWS AND ORPHANS) (AMENDMENT) BILL, 1990

Clause 1
HON ATTORNEY-GENERAL:

Mr Chairman, can I in accordance with the notice I gave to
you on the 13th February, amend Clause 1 of the Bill. The
Government has decided since publication of the Bill, Mr
Chairman, that the Bill is to be given retrospective effect
to the 26th day of October, 1989 and therefore, Mr Chairman,
T move that the side heading "Title" be amended to read
"Title and Commencement'. That the figure "1" is followed by
a "(1)" be inserted before the words "This Ordinance" and
that a new subsection be inserted as follows: "(2) This
Ordinance shall be deemed to have come into effect on the
26th day of October, 198%".

HON P C MONTEGRIFFO:

Mr Chairman, before I comment further, could I invite the
Attorney-General or any other Member of the Government to
perhaps elaborate further why we are being asked to give
retrospective effect to the Bill.

HON CHIEF MINISTER:

Mr Chairman, the position is that representations were made
by Staff Associations that there were people who had, in
fact, left the Government Service since the date that the
Bill was published and the date that the Bill was passed
which is why the 26th October date comes from. So,
effectively, it will mean that people who retired from that
day on whereas normally people who have retired would not be
able to obtain a refund of contributions because, as I
explained, I think, in the general principles of the Bill,
the whole essence of getting a refund is that you have to
put a time limit on it otherwise you have a situation where
you insure yourself against something happening, if it
happens you collect and if it does not happen you collect a
refund and then you destroy the principle of insurance which
is that effectively the survivors pay for those who do not
survive. But we accepted the argument, I think there are a
couple of individuals caught in that situation and therefore
we have agreed to make the date effective from then.

HON P C MONTEGRIFFO: .

I am grateful for that. The date the 26th of October, I
believe it 1is, is not relevant in any other way at all, it
just happens to coincide with their requirements so to
speak.

HON CHIZF MINISTER:
No, I believe that it is the date that we published the Bill

and there are people who left the service after we published
the Bill but before we passed it which is now. So if we
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introduce the Bill with effect from now it would mean that
people who had left the service previously would not be able
to claim the refund because they were no longer in the
Government service. What we have done is effectively that
the period within which people are claiming refunds is from
the 26th October to the 31st March. There &re people who
claimed after that date and who having claimed it did not
stay in the Government after they had claimed it and
therefore as the law stood we were advised that they would
not be able to collect the refund unless we actually
specified that if their claim had come in after the 26th
October, which is when it was made public, then even if they
had ceased to be employed by the Government their claim for
a refund should still be dealt with.

HON P C MONTEGRIFFO:

Mr Chairman, I do not want to labour the point, I am
grateful for that explanation. But the Bill was published on
the 11th January, 1990, and not on the 26th October. Was the
26th October a date perhaps when it was made public to the
Staff Side, I am guite confused, Sir.

HON ATTORNEY-GENERAL: .
Will the Hon Member give way, unless he has completely
finished. What, in fact, happened, Mr Chairman, was that
this Bill effects certain additions or, if vyou like,
amendments to the Bill which went through this House-at the
end of last year which began the winding up of the Widows

and Orphans Pension Scheme. That, I think, is what the Chief
Minister was referring to. ’

HON P C MONTEGRIFFO:
I am obliged, Sir.

Mr .Speaker put the question which was resolved in the
affirmative and Clause 1, as amended, was agreed to and
stood part of the Bill.

Clause 2

HON K B ANTHONY:

Mr Chairman, in Clause 2{(a) I think it should read "excent"
and not "expect', is that correct? )

HON ATTORNEY-GENERAL:

Yes, Mr Chairman, that is absolutely right. The Hon Mr
Anthony has better eyes than I do. He is absolutely right
and I am most grateful to him. It should be "excent a
contributor who has ceased to be a public officer" and not

"expect". Perhaps that amendment could be considerad, Sir.
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Mr Speaker then put the question which was resolved in the
affirmative and Clause 2, as amended, was agreed to and
stood part of the Bill.

The Long Title was agreed to and stood part of the Bill.

THE CRIMINAL PROCEDURE (AMENDMENT) BILL, 1990

Clause 1 was agreed to and stood part of the Bill.
Clause 2
HON ATTORNEY-GENERAL:

Mr Chairman, in relation to Clause 2 of this Bill and in
accordance with the notice I gave on the 15th January, 1990,
I move the repealing and replacing of section 226 of the
Ordinance. I move, firstly, the deletion of the word
"arrestable" preceding the word "offence" and, secondly, the
deletion of the word "before" which immediately follows the
said word ‘"offence" and the substitution of the words
"triable at".

HON M K FEATHERSTONE:

Sir, does the Attorney-General think that that reads as
proper English it will now read '"has been charged with an
offence triable at the Supreme Court'.

HON ATTORNEY-GENERAL:

Yes, that is perfectly proper English, Mr Chairman, as far
as I am concerned, "triable at the Supreme Court'.

HON M K FEATHEERSTONE:
Well, it confuses me, Sir.
HON ATTORNEY-GENERAL:

Mr Chairman, let me explain, I am sure the Hon Mx
Montegriffo, as a fellow lawyer, knows exactly what I am
talking about. There are three categories of criminal
offences, Mr Chairman, there are summary offences which can
only be tried or which are triable at only the Magistrates'

' Court; there are offences of a certain category which can be
tried at or triable at either the Magistrates' Court or the
Supreme Court depending on the wish of the parties and the
election of the defendant, and thirdly there are the more
serious category of offences such as rape, murder,
manslaughter, blackmail and the like, which can be tried at
or triable at only the Supreme Court.

HON M K FEATHERSTONE:

Is not the word "at" missing, "triable at at the Supreme
Court'.
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HON ATTORNEY-GENERAL:

It is in, is it not? That is the amendment I am moving, Mr
Chairman, the substitution of the words "triable at". That
is what I have said. That is what I have in froht of me and
if I did not read that then it is my mistake but that is
what I seek to substitute, Mr Chairman, the words ‘"triable
at". But I did say "triable at" when I moved the amendment

originally, Mr Chairman.
HON M K FEATHERSTONE:

Now I have it, Mr Chairman.

Mr Speaker then put the question which was resolved in the

caffirmative and Clause 2, as amended, was agreed to and

stood part of the Bill.
Clause 3

HON ATTORNEY-GENERAL:

Mr Chairman, in Clause 3 which related to the proposed
section 227{(1) I move the deletion of the words "and to
section 68B of the Magistrates' Court Ordinance”, the
Magistrates' Court (Amendment) Bill, Mr Chairman, having
been withdrawn by me at the last House. Also in Clause 3, Mr
Chairman, in respect of the proposed section 227(2) by
firstly inserting immediately after the words 'compensation
under subsection (1) shall” the words "in the case of the
Supreme Court" and, secondly, by inserting immediately after
the words "considers appropriate'" the words "but in the case
of the Magistrates' Court shall not exceed £2000".

Mr Speaker then put the question which was resolved in the
affirmative and Clause 3, as amended, was agreed to and
stood part of the Bill.

Clauses 4 and 5 were agreed to and stood part of the Bill.

Clause 6
HON ATTORNEY-GENERAL:

Mr Chairman, in Clause 6 dealing with the proposed new
section 2322 I move to insert immediately after the
expression "section 226" a comma, and the figure "227".

Mr Speaker then put the guestion which was resolved in the
affirmative and Clause 6, as amended, was agreed to and
stood part of the Bill.

The Long Title was agreed to and stood part of the Bill.
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THE PENSIONS (AMENDMENT) BILL, 1380

Clause 1
HON ATTORNEY-GENERAL:

Mr Chairman, I gave notice to you initially on the 9th
January of certain amendments that the Government then
wished to move to this Bill. That notice is now replaced, Mr
Chairman, by the notice I gave dated the 12th February. That
notice effects a large number of amendments to the Bill and
in addition the Hon Colconel Britto has also given notice,
dated today, that there are certain amendments which he
intends to move to the Bill. Mr Chairman, I seek your
guidance at this stage whether you wish to go <clause by
clause or whether you feel there is any way we can shorten
the procedure by dealing with the respective amendments
being moved on a collective basis.

HON A J CANEPA:

Mr Chairman, some of the amendments of which the Hon the
Attorney-General gave notice on the 12th February are major
amendments because they amend sections of the principal
Ordinance which were not previously the subject of the
previous Bill, for instance, section 7 which I think applies
to officers who are retired in the public interest. It is
now proposed to amend that section and I think, Mr Chairman,
that the correct procedure, if I may say so with your
indulgence, would be that we take each clause one by one and
when we come to the amendments which the Attorney-General
has given notice of on the 12th February, that we should
take them individually and he should explain what the import
of those amendments are so that we can understand really
what is being done. I have had a look at them but we have
not had due to lack of time sufficient time to be absolutely
certain that an Ordinance with which I am reasonably
familiar, namely the Pensions Ordinance, that I understand
what is being done and how it is being amended.

MR SPEAKER:

I think that we should follow the normal practice which is
to go clause by clause.

HON ATTORNEY-GENERAL:

Mr Speaker, personally I am perfectly happy to proceed as
the Hon Leader of the Opposition has suggested. I do not
think it falls upon me to explain matters of policy in
Committee Stage, that is for the Chief "Minister or anyone
else whom he nominates from the elected Members on this side
of the House to explain. Mr Chairman, I will be perfectly
happy to accommodate the Hon Leader of the Opposition, of
course; by doing my best to clarify any legal . points which
may arise in the Committee Stage.
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MR SPEAKER:

No doubt other Members of the Government will come up and
explain the clauses if the Leader of the Opposition wishes
any explanation, I am sure. Y

HON ATTORNEY-GENERAL:

Mr Chairman, in that case, in respect of Clause 1, I move
that that Clause be amended by the addition to the "Title"
of the words "and Commencement”; by the insertion of the
figure "{1)" immediately before the words "This Ordinance”,
and by the insertion of a new subclause in the terms of
paragraph 1 of my memorandum to you of the 12th February
reading: "{2) This Ordinance shall come into operation on
such day as the Governor may by notice in the Gazette
appoint and different days may be so appointed for different
purposes’.

Mr Speaker then put the question which was resolved in the
affirmative and Clause 1, as amended, was agreed to and
stood part of the Bill.

Clause 2 .
HON ATTORNEY-GENERAL:

Mr Chairman, in relation to Clause 2, I move that that is
renumbered as Clause 4; that the words “"Pensions Ordinance
(hereinafter called 'the principal Ordinance')" are omitted
from that Clause and are replaced by the words "the
principal Ordinance”; that the word "the" is inserted inside
the second set of quotation marks and before the word
"Governor"; and that the following words are inserted after
the word 'Governor', namely, "and in subsection (1)(a){iv)
by omitting the words ‘'or the Secretary of State''". That, Mr
Chairman, is in accordance with Clause 2 of my notice of the
12th February.

Mr Speaker then put the questin which was resolved in the
affirmative and Clause 2, as amended, {renumbered as Clause
4) was agreed to and stood part of the Bill.

Clause 3
HON ATTORNEY-GENERAL:

Mr Chairman, in respect of Clause 3, as per paragraph 3 of
my notice, I move that the present Clause 3 is omitted and
replaced by the following new Clauses, the first of which is
headed as '"Amendment to Section 2" is numbered 2 and reads
as follows: "The Pensions Ordinance (hereinafter called "the
principal Ordinance') is amended in section 2 by omitting in
paragraph (d) of the definition "public service” the words
"Secretary of State, or the Governor after consultation with
the Secretary of State", and substituting therefor the word
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"Governor'. As a further amendment to Clause 3, Mr Chairman,
I move turning to page 2 of my notice, that we have a new
Clause 3 headed "Amendment to Section 3" and reading: "The
principal Ordinance is further amended by omitting in
subsection (2) of section 3 the first and second commas and
the words "with the sanction of the Secretary of State'.

Mr Speaker then put the gquestion which was resolved in the
affirmative and Clause 3, as amended, was agreed to and
stood part of the Bill.

New Clauses 5 to 10

HON ATTORNEY-GENERAL:

I have already moved, Mr Chairman, that Clause 2 of the
existing Bill should be numbered as Clause 4 and I therefore
move that we insert a Clause 5 to the Bill with the heading
"Amendment to Section 7" and reading as follows: "The
principal Ordinance 1s further amended by omitting in
section 7 the words "and a pension, gratuity or other
allowance cannot otherwise be granted to him under the
provisions of this Ordinance".

HON A J CANEPA:

Mr Chairman, am I correct in thinking that the section 7 and
can I have confirmation from the Attorney-General that the
section 7 of the principal Ordinance that is being amended
is that which provides for the payment of a pension,
gratuity or other allowance to be payable to an officer
whose employment with the Government is terminated in the
public interest. If that is the case could I have, perhaps
if not from the Attorney-General if he thinks that it is a
matter of policy though I always understood that the
Pensions Ordinance was not a defined domestic matter and
that therefore if anybody had to give an explanation here in
the House on behalf of Government as an employer, it was the
Attorney-General who used to but I want an explanation from
somebody as to why it 1is considered that in those
circumstances a pension and gratuity should no longer be
payable to an officer whose employment is terminated in the
public interest. '

HON ATTORNEY-GENERAL:

Mr Chairman, can I deal firstly with the last comment by the
Hon Leader of the Opposition. When I agreed and became
Attorney-General I stressed to everyvone that I am and would
remain a lawyer, not a politician, T do not and will not
interfere in any way in matters of policy. I can confirm,
however, as the Hon Member has said, that section 7 of the
Pensions Ordinance does indeed relate to retirement on the
grounds of public interest.
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HON A J CANEPA:

Right, I am sure therefore, Mr Chairman, that I c¢an now
invite the Chief Minister on behalf of the Government to
give us an explanation as to why. We may very well agree
that this is desirable and proceed in this manner.

HON CHIEF MINISTER:

Mr Chairman, I think what this does are two things. There
are a number of amendments throughout which remove the
references to the Secretary of State and that, in fact, we
had already decided to do in the original Ordinance, that is
when we Dbrought the Bill to the House for First and Second
Readings, but in between then and now what we have done is,
effectively, go through the rest of it and we have realised
that there is no consistency if we keep the Secretary of
State in some areas and not in others so we are removing it
from all of them. The amendment that we are doing to section
7 is not to prevent us from giving a pension to somebody
retired in the publicd interest but to broaden the category
of people to whom we can. So it 1is not a restrictive
amendment, it is an amendment that makes it easier to do so
because at the moment you can only-do it provided a pension
or gratuity or allowance cannot otherwise be granted under
another provision. We felt that there might be a situation
where somebody could go under this provision and get €£x or
under another provision and get £y and the individual might
argue: "Well, £x is more than £y, why cannot I use this
provision". As the law now stands if he gets a minimal
amount under another provision he loses the right to get a
higher amount under section 7 and we are removing that
restriction.

HON A J CANEPA:
That is perfectly understood.
HON ATTORNEY-GENERAL:

Mr Chairman, I propose that a new Clause 6 be inserted to
amend section 8 and that the principal Ordinance is further
amended by omitting in paragraph (b) of subsection (1) of
section 8 the words "with the approval of the Secretary of
State" together with the surrounding commas. May I further
propose, Mr <TChairman, that a new Clause 7 be inserted to
amend section 9 of the Ordinance by omitting in subsection
(3) of that section the words "after consultation with the
Secretary of State in order that it may be determined". Mr
Chairman, I further propose that a new Clause 8 be inserted
to amend section 11 of the Ordinance. Firstly, that
paragraph (a) of subsection (1) of section 11 be omitted and
replaced by the following new paragraph: "{a) unless or
until the person in receipt of the pension has attained his
normal age of retirement, he may, if fit for service, be
called upon by the Governor to accept, in lieu of his
pension, office in public service under the Government or in
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other public service;". And as a second amendment to section
11, Mr Chairman, may I propose that paragraph (p) of
subsection (1) of section 11 be amended by the omission of
the words "the age of fifty vyears” and the substitution
therefor of the words "his normal age of retirement".

HON A J CANEPA:

Could the Attorney-General at this stage explain what this
amendment will achieve?

HON P C MONTEGRIFFO:

Mr Chairman, could I interrupt at this stage although I do
not want to confuse proceedings further. Mr Chairman, the
amendment to section 8 according to the notice given by the
Attorney-General is, in fact, the nub of the Ordinance and
effectively replaces most of what the old sect;on 3 was
doing. It 1is an amendment to section 11 but it 1s,number.8
in the principal Ordinance. The subsection that that is
replacing does not contain this similar wording but has the
words '"not less in value at the end of office in public
service"” so that the position if this subsection was passed
is that if a person in receipt of an early pension was f}t
enough to be offered employment in the public sector and if
he did not take up that employment he would lose that early
pension. The previous position, Mr Chairman, Fin the
principal Ordinance said the same except that the offer of
new employment had to be effectively equal in value and not
less in value. That is, I suppose, a fairly nebulous term
'not less in value' but it would definitely encompass value
of remuneration and, I think, value of responsibility. The
original section 3 of the Ordinance that we are now
considering did in fact contain words which were of a
similar effect because, Mr Chairman, you will recall that
that relevant part of section 3 said that 1f a person in
these circumstances was offered employment which was similar
in rank to the one he had last held before retirement that
if he then refused to take up that new employment that the
early pension would not be paid. So we had a situation, er
Chairman, where the original principal Ordinance said 'if
you retire early because you are ill but then you ge?
better, we offer you a job as long as it is the same job of
a similar value you have got to take it or else you lose the
pension'. The first Bill, if I can talk of it that way, that
came to the House said '‘forget about that but you will al;o
lose your pension if we offer you a job' - we lose the words
'of the same value' - 'but it has got to be a  job that |is
not inferior in status and responsibility and it ig
obviously on a type of par with the one you originally had
before leaving due to 1ill health'. Mr Chairman, you will
recall the point I made which I think the Government took on
board but I wanted to make sure that self employed people
would also be subject to the possibility of being caught in
the same way. We now go to what the Learned Attorney-General
is proposing which appears, subject to any explanation which
the Government may give, to actually take the position even
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back beyond what the original principal Ordinance provided,
ie it seems to be a dilution of a right which was originally
in the principal Ordinance and which was also, to some
extent, going to be encompassed in the philasophy in the
Bill that first came to this House. What we all agreed in
this House, I think, was that if a man became fit after
having left his job because originally he had been ill then
it was logical that the Government should say: "Right, I
offer you a job back of a similar type that you had. If you
do not take it up why should the taxpayer go on paying you
when you have entered into other eémployment in the private
sector or you have become self employed elsewhere". Am I
correct in saying, Mr Chairman, that the amendment as it now
stands really says that as long as the Government makes an
offer of any Jjob in the public sector, if that job is not
accepted by the individual the individual loses that early
pension? If that is correct, Mr Chairman, would that not be
undesirable from the point of view that one could be, for
example, a Head of Department in the Civil Service, one
could suffer some illness to make the discharge of those
functions impossible but one could still be able to bew
asked, for example, to be a Porter in the public sector. But
it would be wrong, would it not, for a man who had achieved
a certain position, after a career in whatever aspect, to be
told that because he has recovered to the extent that it is
possible to him to act as a Porter or as a Messenger and I
am not decrying that post at. all but that there are
different levels of capability. If the effect of this
amendment is to say: '"We offer you the job of a Clerical
Officer because you can, in fact, fill in a ledger but you
cannot take decisions in the level of a Head of Department,
and if you do not accept that then your pension will not be
payable', if that is what, in fact, is being done that would
appear to be undesirable and I cannot imagine that that
would be the Government's intention. Could perhaps the
Government clarify that aspect? I think it would be
important and it would certainly change my attitude to the
Bill. I liked the sense of it originally, I thought it was
right that the people of Gibraltar should not pay somebody
an early pensicn if he was in employment in a job of similar
nature and of a similar standing but if he is offered a job
which is at a lower level then that would not seem really to

be the right sort of situation where an early pension should
be done away with.

HON CHIEF MINISTER:

Mr Chairman, we in fact took a second and very hard look at
this in the light of the arguments put by Members opposite
when we brought the Bill to the House for Firs:t and Second
Readings. What we are doing now reflects the validity of
those arguments that were put here which were, effectively,
that the way the original amendment had been prepared was a
nonsense. If we have a situation where it says, as it did
originally, that the person that is being retired has to be
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offered employment in a pensionable office similar in rank
and duties to those of the last office which he held before
then, effectively, he must be fit to do what he was doing
originally. If he is fit to do anything else he cannot be
offered alternative employment. I know from the years that I
have been dealing with industrial workers that quite often
industrial workers do not want to be retired and, in fact,
it was the Transport and General Workers Union who made
representations to the AACR administration saying that
before people are medically retired they ought to be offered
alternative employment. But we were then talking about
industrial workers. You might get somebody, for example,
that has heart trouble and he is a driver and it is decided
that he cannot drive but that does not mean that he cannot
work. Since industrials tend to get relatively low pensions
even i1f he leaves the Government he has no choice but to get
another job because he cannot live on the pension that he
gets from the Government. We all know that. That is one end
of the scale and I can tell the House that at the other end
there are a number of current cases seeking medical
retirement and one happens to be a Police Constable who has
gone to UK after ten years and three weeks of service and
his doctor has told us, from the UK, that the man is
suffering from depression because of his dislike for
Gibraltar. We have been asked to please retire him on
medical grounds and give him twenty vyears because he
dislikes Gibraltar and he is depressed. If we went ahead
with the original amendment we would then have to find him
alternative employment in a pensionable office similar in
rank and duties and which presumably must be giving him a
job as a Police Constable in England where he would not be
depressed since it is the place that makes him depressed and
not the Police Force. In fact, what we have done is look at
the principal Ordinance again and there is no doubt that the
Pensions Ordinance is a very antiquated piece of legislation
and that when there have been changes to it over the years
we have been left with things which say one thing in one
area but which is contradicted by something in another area.
We however found out that we did not need to introduce new
legislation in order to offer re-employment because the
possibility of offering re-employment already existed in the
Ordinance under section 11. So rather than go ahead with
what was intended and which was probably what was being
prepared under the former administration because we simply
brought to the House something that had been in a very long
gestation period and it is only really when we started
debating it here that we recognised the inconsistency of
saying 'if somebody is going to be retired from a particular
office at a particular rank then he can only be offered the
same office at the same rank'. The actual section 11 that we
are amending provides that he should be offered employment
not less in value -~ although that is not defined - and
provided that the circumstances of the climate are ok. I do
not know whether the particular Officer in gquestion who
wants to retire is not because he objects to the climate in
Gibraltar. I would imagine that that is not what he dislikes
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about Gibraltar. But since this was intended to provide for
people who were in the Colonial Civil Service because that
is where the origin of this Ordinance originates from,
effectively what vyolQ are talking about is that if somebody
leaves the Civil Service because he is unfit to be working
in 1India then you c¢an send him somewhere else to do
something similar provided that the c¢limate is compatible
with the illness which 1lead to his retirement. So this
section as it stands today is clearly designed to allow the
Colonial Office to remove Colonial Civil Servants from one
Colony and re-deploy them to another Colony as opposed to
retiring them on medical grounds. What we have done is,
since that is a dead letter anyway, is propose an amendment
to that which we think is consistent with what medical
retirement is all about because at the end of the day when
cne looks at people who are sent to a Medical Board there
are, in fact, three options put down. One is, is the person
fit to return to the job that they were doing; secondly, is
the person unfit to do that particular job but fit to do any
other job, which means that if he is he has not got a case
for retirement; or thirdly, is the person unfit for the
public service and you are retired from the public service
and not from the particular job you are doing in the public
service. So there is an inconsistency which says 'if you are
retired from the public service you can only be re-employed
in the public service in the particular job that you were
doing before you were retired'. However, if vyou are not
retired <from the public service, which we have already got
power to do, we do not need to change the law. If you had a
situation where the particular case that I am bringing to
the notice of the House and which happens to be the latest,
and perhaps one of the worst examples that I certainly have
come across, if that particular case were to be looked at by
a Medical Board and the Medical Board came to the conclusion
that the depression was not really Gibraltar but being in
the Police Force then the Medical Board could recommend that
the person should be, in fact, re-employed in another job in
the public service rather than retired from the public
service because he would have been unfit to do the job of a
Constable but not unfit to be in the public service and that
we can do already without amending the Ordinance. What we
cannot do is do it to somebody that leaves and then we want
to bring back and therefore the view of the Government, that
is a matter of policy, is that having looked at what we were
going to do and having taken on board the arguments that
were put at the Second Reading of the Bill we realised that,
in fact, had we gone ahead with the amendments that we
brought to the House originally we would have been able to
do nothing at all that we cannot do already because the
qualifications put on being able to say 'no' to somebody on
medical retirement or, in fact, to withdraw the medical
retirement if they recovered their health miraculously, were
such that it would have been easily chailenged and
effectively a dead letter. We then looked back at the
Ordinance and we found the provisions that exist already in
the Ordinance and with the amendment that we ars introducing
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what we are doing is giving us an opportunity to do to
somebody that leaves the Service what can already be done to
somebody before he leaves the Service. Whether the person
agrees or does not agree or can or cannot do the job is
something that will be taken up by the individual concerned.
I think the most important thing, frankly, about the law
that we are seeking to amend and the measures we are seeking
to put out is that people who think that all they have to do
is wait ten years and one week and then they can happily
collect a lot of public money, in some cases higher than the
minimum wage and then immediately go and get a second Jjob
and start working towards a second pension. Well, they are
not going to get away with it anymore.

HON P C MONTEGRIFFO:

Mr Chairman, I am grateful for that information but I am not
sure that the Chief Minister has fully addressed the point
of the omission of the words 'not less in value'. I agree,
in principle, with a lot of what the Chief Minister has said
and the desirability of dissuading people from abusing a
system in the terms in which he has described. But is it not
reasonable, and maybe he does not feel it is, maybe we Just
take a different view on this, is it not reasonable that if
in a legitimate situation you retire on medical grounds
because you are not able to undertake the job of Financial
and Development Secretary, for arguments sake, a demanding
and stressful job for whatever reason, a medical condition,
but you would be able to undertake the job of a Clerical
Officer because 1less experience would be required and a
different level of expertise would be reguired, would it be
right - and as I wunderstand it this law would allow the
Government so to do - to offer the former Financial and
Development Secretary a Jjob in the public sector at that
level and if he refused to take it, once he had been
declared competent for that job, that he would then lose a
pension at a level which he had worked for for X vyears
previously whilst in that different level of responsibility.
That seems to me unfair

HON CHIEF MINISTER:
Does he want the answer?

HON P C MONTEGRIFFO:

Yes, but could I make just one more point which perhaps the
Chief Minister could also answer.

HON CHIEF MINISTER:

Before the Hon Member decides it is unfair!
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HON P C MONTEGRIFFO:

That is one point and the other point which perhaps the
Chief Minister could also address is this. My. understanding
is that the other part of the original section 3 because
there were two parts really. The first one, that if you give
up employment because you are ill and you just lounge around
in your house and then somebody gets to know that you are
fit and the Government offers you a job, if you do not come
back then you stop getting your pension, fair enough. That
is more or less encompassed in the new one. But the other
situation was where you retire from your job, you then take
up employment somewhere else, you are seen to take up
employment somewhere else and even though the Government may
not say 'l offer you employment', the mere fact that vyou
have taken up employment somewhere else at a level which you
could, as the Government, objectively assess 1is comparable
in responsibility, that would be enocugh for the Government
to say: "Fullstop, we are not-paying you any more pension’.
It would appear to me here and I think that would be a
legitimate view to take as well, it would appear to me here,
Mr Chairman, that what is happening _is that in the case of a
person who actually goes out and does I think the bigger
crime, so to speak, of retiring on medical grounds, then
recovering and actually going to work in the private sector,
that unless the Government actually had a job to offer him -
and I assume that in most situations the Government would
have a job to offer the man - in the hypothetical situation
that we have a shrinking public sector after all, where the
Government actually cannot offer him anything, the provision
of part of the o0ld section 3 which would allow the
Government to say: '"You seem to have entered employment with
another person and that for me is enough for us to form the
view that you should not be in receipt of your pension". I
think that should be covered as well because it would be
unfair to have a different situation depending on whether
the man went out to work in the private sector or just
stayed at home. This all now depends on the Government being
able to offer alternative employment as opposed to a
situation where somebody Jjust takes up employment in the
private sector and the Government cannot, in fact, make an
alternative offer of employment.

HON CHIEF MINISTER:

The Hon Member is right. We are removing in the new
provision the penalty which he has, in fact, mentioned that
was in the original provision and we think it is fairer to
do it. We do not agree we are being more unfair in the first
bit and less unfair in the second and I will explain why. I
stress that when people are retired now they are retired
from the public service not from a particular job. That is,
there is an inconsistency in the law. If the Hon Member
takes the trouble to check he will find that people who are
retired from the public service receive a letter that says:
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- "You are retired from the public service'" and not "You are
retired from the job of Financial and Developnent
Secretary”. If you go to a doctor and the doctor decides
that working with me is so stressful that you need medical
retirement then the doctor may decide that the answer is not
to retire you from the public service but to distance you
from me in which case his recommendation is.....

HON A J CANEPA:

Does that apply to other Members on this side?

HON CHIEF MINISTER:

I do not know, we would have to look at the provisions in
the House of Assembly Pensions Scheme, Mr Chairman. As I was
saying, Mr Chairman, we would be told: "We are not retiring
the person from the public service but we are offering him
alternative employment’. The point that I am making is that
we can do that already.

HON P C MONTEGRIFFO:

Yes, but on the terms clearly that it should - and I have
mentioned it - that the original section 11, I think it is,
says that you can offer employment but it shall be of the
same value and the words 'not less in value" have been
excluded from the new amendment. So what you are allowing
yourself to do, or at least that would appear to be the
case, that you are taking out that safety net of "not 1less
in value".

HON CHIEF MINISTER:

No, Mr Chairman, the Hon Member is wrong. Because what I am
saying that we can do is not being done under section 11.

HON P C MONTEGRIFFO:
That is what you are repealing.
HON CHIEF MINISTER:

No, what we are doing is amending section 11 to bring it
into line with the provisions that are elsewhere in the
Ordinance and which allows us not to retire somebody.
Section 11 is not about retiring somebody. Section 11 is
about somebody who is already retired, that is the
distinction. If a Civil Servant goes.....

HON A J CANEPA:

They are already pensioners.
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HON CHIEF MINISTER:

That is right, they area already pensioners. So the one that
we are amending is the one for people who have already gone
and who are already pensioners. What I am saying we can
already do and which is what the Hon Member thinks is
unfair. We do not have to amend the law to do that, that wve
can do anyway.

HON A J CANEPA:

In the old days there were fears within the Civil Service in
the days when it was being run along strictly Colonial
lines, there were fears voiced - I am talking of decades
past - that people who were already pensioners might be
required to come back and work. That is what this applies.

HON CHIEF MINISTER:

So therefore we are not talking about saying "we are
amending section 11 to enable us to refuse medical
retirement', that we can do anyway. What we are saying is
"we are amending section 11 so that instead of getting the
man that may have another job in the private sector and
sending him to another Colony where the climate may not be
good for him, we will bring him back to the Government
Secretariat where the climate is alright".

HON P C MONTEGRIFFO:

Then the policy of the Government is that as they have
indi¢ated it has changed its mind, if not its mind, then
they were going to do something which you did not have to do
because you could do it already.

HON CHIEF MINISTER:

Well, it is not that we changed our minds.

HON P C MONTEGRIFFO:

But you have realised that you had the power anyway.
HON CHIEF MINISTER:

We realised that we had the power anyway because, in fact,
when we brought the Bill to the House the Members opposite
brought up certain arguments and surely this is what they
are always complaining about when thev say that they want us
to come to the House with things and take into account the
arguments that they put. So we went back and looked at those
arguments and as a result after reading a transcript of
those arguments, which I have here, we went back and looked
at the law, in the light of those arguments, and we found
that they had made a number of very important and practical
points. Some of the things that we were seeking to do were
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in conflict with other bits of the Ordinance, or were
superfluous, and in the light of that we have now come back
and are not proceeding with the original proposals but with
the new proposals. These achieve the same objective, that
has not changed, in a more efficient way and in a way which
does not create a greater degree of conflict between one
section of the Ordinance and another. So what we are doing,
effectively, is producing more intelligible legislation. But
the objective has not changed and therefore the object of
the Bill which we explained in the general principles, Mr
Chairman, and which I have repeated today are still the same
object. It is just that as a result of the contribution of
Members opposite we have gone back and reconsidered the
entire thing and come back, we believe, with a more
efficient method and we are grateful to Members opposite for

having pointed out the inconsistencies in the original
Bill.

HON P C MONTEGRIFFO:

Mr Chairman, the Chief Minister has not addressed the point
of whether it will still apply even for somebody who is

already a pensioner. Is it the case if somebody is already a
pensioner?

HON CHIEF MINISTER:

Of course it applies to somebody who is already a pensioner,
that is precisely what I am telling the Hon Member.

HON P C MONTEGRIFFO:

But the amendment as it is being proposed excludes those
words.

HON CHIEF MINISTER:

Mr Chairman, I will go over the argument, I think, for the
last time and I think if the Hon Member does not understand
it this time I will not explain it again because this is the
third time round. Somebody claims to be too ill to continue
working, as the law stands now without this Bill and without
any amendments. He is then sent to a Medical Board and the
Medical Board may retire him or may not retire him. The
Medical Board has the option of saying: "This person is
unfit to be a Policeman but he is not unfit for the public
service". That is something that exists already.

HON A J CANEPA:
At the same salary.

HON CHIEF MINISTER:

But that 1is a different issue because the salary can be
retained personal to holder on the basis that there are
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agreements that says you cannot reduce somebody's salary.
That is not the issue about whether you retire or you do
not. At the moment when the person goes out.....

HON P C MONTEGRIFFO: ~

That is the part which 1is of concern and which I am
addressing, Mr Chairman.

HON CHIEF MINISTER:

But the concern that the Hon Member is expressing is that on
the one hand we are removing the fact that there is a
reference to value for people that we are saying come back
and yet he is saying that we should, in fact, proceed as
originally intended and that 1if somebody leaves the
Government service and gets a job as a Clerical Officer in
the private sector we should, in fact, be able to say to
him: "I will remove your pension if you carry on working as
a Clerical Officer".....

HON P C MONTEGRIFFO:

No, that is what the Bill said, I am sorry, Mr Chairman. The
original Bill said that equivalent employment had to be
similar in status. It is your Bill and not mine, let us see
where the fault lies.

HON CHIEF MINISTER:

I accept that it is our Bill and not his, Mr Chairman, I
think if it was his none of us would get a chance to speak
because being mine I can hardly get a word in edgeways.

HON P C MONTEGRIFFO:

I actually thought it was sponsored by the Hon Minister
opposite who should defend his own Bills. Yet Mr Mor has not
defended the Bill at all, Mr Chairman.

HON CHIEF MINISTER:

It has nothing to do with Mr Mor. We have Jjust removed the
powers of the Secretary of State and transierred them to me
and not to Mr Mor, Mr Chairman. He ought to know that.
Pensions is not, in fact, a matter for the Minister for
Labour. This concerns the pensions of public servants and
not pensions of the workforce generally. The Hon Member
should know the distinction. The Hon Member said in his
contribution that there were two things. The one about the
value, which I answered, and the second part which was that
“e were no longer proceeding with the original provision
wnich he considered legitimate and which we wer e no longer
doing. I explained that we are no longer proceeding with it
cecause by the amendment to section 11 we have got what we
think is a fairer alternative to the original provision.
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Because if somebody leaves the public service because he is
‘considered unfit for work and then recovers we can offer him
re-employment in the Government. But if he does not come to
us for re-employment and he recovers and he 1is working in
the private sector then under the original provision all
that we could do was remove his pension whereas under the
existing provision we can in fact offer him re-employment.
The Hon Member seems to be saying if somebody leaves the
Government then you should not be able to offer him
re-employment unless you offer him his old job back.
However, if you are not in a position to offer him his old
job back and he may be unfit to do that particular job, if
he gets a different job in the private sector then I agree
that you should go ahead and do what you originally
intended. Yes, the Hon Member is on record, as having said
that he agreed with the original provision. The original
provision was not to offer him a job but to take his pension
away unless he stopped working.

HON P C MONTEGRIFFO:

He has the choice to leave and then be offered a job if the
Government wants but that is his choice, Mr Chairman.

HON CHIEF MINISTER:

But this is precisely what I am trying to explain to him, Mr
Chairman, that the option that we are giving now is a better
option than the one that we had thought of giving him before
where on the one hand either we had to give him his old Jjob
back or no job at all, either in the public or the private
sector. So if the situation was that somebody was in the
Government in a Jjob of responsibility and because of the
pressure of the work he could not <carry it out then the
situation, as the law now stands, is that we can offer him
alternative employment and we can give him a preserved wage
or we can let him go.

HON A J CANEPA:

Could the Hon Chief Minister elaborate that question of the
preserved wage? '

HON CHIEF MINISTER:

Yes, the position at the moment is that if somebody is in
the public sector and goes, for example, -for medical
retirement, the example that I gave before of the Driver, if
the Driver cannot be offered a job as a Driver then he is
offered alternative industrial employment and there are
agreements which protect his rate of pay and, in fact, he
knows that, Mr Chairman, because we have had that problem
before.
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HON A J CANEPA:

Yes, Mr Chairman, I know of a Police Constable who has been
retired and has been employed in an industrial capacity and
has carried his salary but that can also sometimes raise
problems.

HON CHIEF MINISTER:

0Of course it can raise problems but it is not because the
Pensions Ordinance says so. It is because there are other
problems about the pay and how it affects other workers.
What I am saying is suppose that officer goes and then takes
a job as a clerk in a private sector firm, at the moment
although he has been retired as being unfit for work we
cannot bring him back even though he is manifestly fit for
work. Under the provisions that we intended to include
originally we could either bring him back to his old job
which he might be unfit for or we could let him stay in the
private firm but theh we had the power to stop his pension.
Under the provision we are introducing now we do not have
the power to stop his pension because he is working in a
private firm but we have got the power to offer him an
equivalent Jjob in the Government which is less than the one
that he had in the Government before but is as good as the
one he had in the private sector. Therefore we think these
provisions to section 11 are more consistent and take care
of both of the elements in the original Bill.

HON P C MONTEGRIFFO: ; ’

Mr Chairman, I raised the problem of what is the Chief
Minister's attitude to the word "equivalent'" position.

HON CHIEF MINISTER:
I am not explaining it a fourth time.

HON LT-COL E M BRITTO:

Mr Chairman, I had given notice of an ‘amendment which
followed very much the line of thinking that the Hon Mr
Montegriffo has been following and that was to include the
words "not inferior in status, responsibility and
emoluments" in the position being offered to someone who was
cpming back from retirement. In view of the explanations
given by the Chief Minister we are satisfied with the
position and I am therefore withdrawing the amendment.

HON ATTORNEY-GENERAL:

Mr Chairman, may I propose that a new Clause 9 be inserted
to amend section 12 of the Ordinance by inserting in that
section after the words "If a person" the words "not being a
person to whom section 22 applies". Finally, Mr Chairman, I
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propose also that a new Clause 10 be inserted to repeal
Section 16 of the Ordinance.

HON A J CANEPA:

Could we have some explanation of what this amendment does,
Mr Chairman?

HON ATTORNEY-GENERAL:

The Government considers that provision to be obsolete and
totally out-of-date, Mr Chairman, and that is, as I
understand it, the reason for the repeal of this section.

HON CHIEF MINISTER:

This, 1in fact, refers to a situation where a former Civil
Servant, irrespective of the date, may not even become a
director in a company in Gibraltar without the permission in
writing of the Governor. If he has not obtained the
permission in writing after retiring age since then the
pension may be withdrawn, obviously it has not been
implemented otherwise there would be a lot of pensioners
without pensions.

HON P C MONTEGRIFFO:

Mr Chairman, just one point on that section. The section
said that where any person to whom a pension or other
allowances be granted under this Ordinance otherwise than
under section 18. Section 18 is not the one that we had been
talking about principally, we have been talking about
section 11 which can include the situaticn that we spent so
much time debating. Is there still not a loophole there? -

HON CHIEF MINISTER: -

No, I will explain to the Hon Member. Section 18 deals with
widows' pensions. So the widows of Civil Servants may become
directors without losing their pensions but not the Civil
Servants themselves as the law stands now. So we do not need
to repeal section 18 because section 18 is the right of the
widows' pension or the dependents' pension. Section 16 says
that if you are anybody other than someone who gets a
pension under section 18 then you cannot become a director
after retirement without the permission of the Governor.

Mr Speaker then put the question which was resolved in the

affirmartive and new Clauses 5 to 10 were agreed to and stood
part of the Bill.
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The Long Title

HON ATTORNEY—GENERAL::
Mr Chairman, I think perhaps we should amend the Long Title
to read "The Pensions (Amendment) Ordinance, 1990" rather
than "1989".
Mr Speaker then put the question which was resolved in the
affirmative and The Long Title, as amended, was agreed to
and stood part of the Bill.

The House recessed at 5.15 pm.

The House resumed at 5.45 pm.

THE BANKRUPTCY (AMENDMENT) BILL, 1990

Clause 1 -
HON FINANCIAL AND DEVELOPMENT SECRETARY:

Mr Chairman, I rise with some trepidation after the last
Bill, firstly, to apclogise to Hon Members that the
amendments that I intend to move I was not able to circulate
until this morning. Secondly, to note with some dismay that
the volume of these amendments is even more voluminous than
the previous Bill. I take it, Mr Chairman, that the
Committee would like -to proceed as they did with the
previous Bill and I will take each amendment in turn and
pause for any comments or explanations that Members might
want. In terms of Clause 1, Mr Chairman, I move that the
side heading "Title" be amended by the addition of the words

"and Commencement”. Also that the figure "(1)" be inserted
after the figure "1" and a new subclause be inserted as
follows: "(2) This Ordinance shall come into effect on such

day as the Governor by notice in the Gazette shall appoint
and different days be so appointed for different purposes”.
I think the purpose of that amendment, Sir, is self
explanatory.

Mr Speaker then put the guestion which was resolved in the
affirmative and Clause 1, as amended, was agreed to and
stood part of the Bill.

Clause 2

HON FINANCIAL AND DEVELOPMENT SECRETARY:

Mr Chairman, I have twelve amendments to make to this

Clause. Aas I say, I will go through them one by one and
pause at the end of each one.
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HON A J CANEPA:

Mr Chairman, these amendments are of a very technical
nature. We in the official Opposition are laymen on these
matters and therefore I do not think that it is necessary
that they should be taken individually, not for us anyhow.
As far as we are concerned, they have been circulated and
they could be taken as read and I would leave it for those
with a more circumspect legal turn of mind to really
identify anything which gives cause for concern and which
might be wrong in the proposed legislation. But we, as
laymen, are not in a position to do that, Mr Chairman.

MR SPEAKER:
Will the Hon Mr Montegriffo explain his position, please.

HON P C MONTEGRIFFO:

Mr Speaker, from my point of view I am familiar with a lot
of what has been going on with this Bill although I am not
sure that the final reference in subclause (1) is something
I understand completely. Could perhaps the Hon Financial and
Development Secretary Jjust deal with that part because it
makes provision for a Register. Is that Register in respect
of such trusts to which this Ordinance would apply? That is
something which I have not seen before in the amendments
that have been suggested. It is an entirely new addition to
the Ordinance and 1f perhaps the Hon Financial and
Development Secretary could deal with that I would be
grateful. The rest of it I am happy to accept.

HON FINANCIAL AND DEVELOPMENT SECRETARY:

If I could clarify that, Sir. It is simply felt that~™ to
avoid the opportunities of abuse that might possibly be open
to the use of this Ordinance, it was felt that a
registration process would be necessary to weed out any
inappropriate use of the provision.

HON P C MONTEGRIFFO:

Mr Chairman, this I think is serious. One of the virtues
that Gibraltar affords at present to Trusts that can be set
up here, Mr Chairman, is the fact that there is no type of
register or filing reguirement or any other type of public
record of Trusts set up here. Indeed, there is the case in
most Financial Centres of the type with which we are in
competition. I believe it would be a serious mistake to
include that clause at the end. I very much want to see this
legislation in place. Professionally I am aware of many
people who want this legislation to go through but I am sure
tHat there cannot have been consultation with other
professional parties incerested in this matter with that
clause because that, I really think, would destroy one of
the huge benefits that we have. That you can set up such an
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arrangement in Gibraltar within the confines of the law but
there is no place where anybody can go to search anything or
register that. That is the way a Trust should be- and to
establish a register I think is wrong. I really do think it
is wrong. I would prefer truly, Mr Chairman, to ask the
Government not to proceed with this Third Reading rather
than see the reference to the register included.

HON CHIEF MINISTER:

Mr Chairman, the new subsection creates enabling powers, it
does not create a register. It says: "The Financial and
Development Secretary may by regulation make provision for
the establishment of a register” and therefore this does not
create the register itself. It gives us the power at a later
stage should we choose to do it, by regulation to create the
register. We are not prepared to stop the Bill because of
this because, in fact, as the Member opposite well knows the
Bill had been initiated by representations from
professionals within-the sector who seem to be incapable of
reaching agreement amongst themselves. And at the end of the
day what we have got here is what we thought finally had
everybody happy. As far as we are <concerned, if the Hon
Member 1s correct in saying that making the regulations and
creating the register would effectively negate what we are
trying to do with the amendment which is, in fact, to create
an environment within which trusts will be attracted to
Gibraltar, that is the purpose of doing it, it would be
complete nonsense to amend the law to make it more
attractive for people to come here and then to amend it
another way that makes it unattractive for them to stay here
once they come.

HON P C MONTEGRIFFO:

Mr Chairman, I am grateful for that and I understand what
the Chief Minister is saying. The only thing that I would
ask him to consider is that when this law is published, and
I know as well from personal experience let me say, that a
good degree of international attention, in the world of
trusts, looking at this Bill and when they see the simple
reference to the ability to create a register even though it
is only an enabling power and not a power which may
necessarily be exercised, I think it will have a deterring
effect. As I say, I have been quite intimately involved with
some of the things that have been going on, Mr Chairman, and
I can tell you that I am the last one to want to stop it.
But I really think that this is a mistake. I can do no more
than to express that view. Remember that we are looking
towards, and why not elaborate, we are looking towards
people who want to establish arrangements in Gibraltar but
the whole basis of a trust is often confidentiality where
they can set up arrangements in the knowledge that it is not
open to somebody who may be a tax inspector from another
jurisdiction to search a public registry, get details of the
trust and continue investigations as a result of that. I
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think the provision for a register, even if it does not take
place in ©practice, but there is provision for it, is going
to send alarm bells ringing in the heads of some people who
would otherwise, I know, be extremely keen to use Gibraltar
as a base. Can I make one suggestion only? Would the
Government be amenable to give this an overnight stay? I
invite the Government to liaise with those who have lobbyed
for it or to do whatever 1s necessary with a view to
deciding on the matter. That is all I am saying, Sir.

HON CHIEF MINISTER:

Mr Chairman, we have got a «couple of Bills that we are
taking the Committee Stage tomorrow, so I am prepared to
leave this Bill for tomorrow so that we can check out with
other interested parties whether they coincide with the
views put forward by the Hon Member. We will then take a
second look at ikt. But I am certainly not prepared to leave
it for another meeting of the House because I think it has
been around for too long. '

HON P C MONTEGRIFFO:
Sir, I agree with that.
MR SPEAKER:

So the House then agrees to defer consideration of this Bill
until tomorrow.

THE PUBLIC HEALTH (AMENDMENT) BILL, 1990

Clause 1 was agreed Eo and stood part of the Bill.

Clause 2

HON FINANCIAL AND DEVELOPMENT SECRETARY:

Mr Chairman, I have two amendments to move in respect of

Clause 2. Firstly, omitting the words "in his discretion” in
subsection (3) of section 271 and substituting therefor the

words ""in accordance with the criteria laid down for that
purpose from time to time by the Government of Gibraltar".
Secondly, omitting the words '"as the Financial and

Development Secretary in the exercise of such discretion may
decide" in subsection (3) of section 271 and substituting
therefor the words "as shall be provided for in such
criteria",
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HON A J CANEPA:

Can we have, Mr Chairman, from the political side of the
Government, the reasons behind this amendment?

HON CHIEF MINISTER: ;

Actually on this occasion, I think, the ~Financial and
Development Secretary could have given a very good
explanation because he felt that he would be happier in
having the criteria laid down for him by the political side
of the Government rather than having it in his discretion.
We were quite happy to do it one way or the other but his
feeling was that at the end of the dav the judgement should
be the judgement of the elected representatives and we are
happy to go along that road. It suits the thinking of the
Government but we had put it initially, as is perhaps more
normal in our laws, at the discretion of the officials. This
has tended to be the paramount £factor rather than the
discretion of the elected representatives. I am glad to say
that the Financial and Development Secretary preferred the
latter option.

Mr Speaker then put the guestion which was resolved in the
affirmative and <Clause 2, as amended, was agreed to and
stood part of the Bill.

Clause 3

HON FINANCIAL AND DEVELOPMENT SECRETARY:

I have a number of amendments to move here, Xr Chairman.
Firstly, that Clause 3 is omitted and replaced by a new
Clause. This is rather lengthy and I wonder whether Hon
Members wish me to read it all out.

HON A J CANEPA:

I think we can take it as read, Mr Chairman, and perhaps
some explanation could be given.

MR SPEAKER:

Does the Hon Mr Montegriffo with that?

HON P C MONTEGRIFFO:

Yes, Mr Chairman.

HON FINANCTIAL AND DEVELOPMENT SECRETARY:

The principle implications of what is here, Sir, is to
extend the Bill effectively to take out of operation certain
exemptions of rates that were in the Ordinance previously.
In particular in relation to the exemption a building

yet to be built; a building that is dilapié ted, and a
building that is empty.



HON A J CANEPA: ,
What is it, that rates will not be 1levied in these
circumstances?

HON CHIEF MINISTER:

Rates at the moment are not levied, Mr Chairman, and what we
are doing is we are removing the exemption from rates on the
grounds that the building 1is unoccupied or dilapidated
because in looking at the situation we have come to the
conclusion that, in fact, it can be an incentive to keep the
building dilapidated rather than an incentive to keep it
repaired if you do not pay rates.

HON A J CANEPA:

What about the provision that there is at the moment, Mr
Chairman, whereby somebody purchases a flat or rents a flat
and they are refurbishing it, like a couple wanting to get
married, and during the period of refurbishment or repairs I
think up to about six months are allowed, it is effectively
a rebate on rates. What will happen in those instances? Is
building different to dwelling?

HON CHIEF MINISTER:

That provision, in fact, remains in the Ordinance and it is
at the discretion of the Financial and Development Secretary
whether it is a reasonable period given the complexity of
the work involved.

HON P C MONTEGRIFFO:

Mr Chairman, I am trying to recall the debate that we had at
the Second Reading-of this Bill. But what is new, is it not,
and perhaps Members opposite can confirm this, is the much
wider powers which the Financial and Development Secretary
now, taking into account the criteria which the Government
will have set down, will have to exempt payment of rates
where 1in the view of the Government there is a view that to
do so is in the interest of development in Gibraltar. That,
as I understand it, is the principle thrust of the Ordinance
in that respect. Am I correct in that assumption, Sir?

HON CHIEF MINISTER:

I think that the Hon Member opposite, Mr Chairman, is going
back to Clause 2 again.

HON P C MONTEGRIFFO:

Yes, Sir.

105.

HON CHIEF MINISTER:

No, the position is that the exercise of the judgement as to
whether an incentive was desirable or required in order to
promote a particular development would previously have been
done by the Financial and Development Secretary on the basis
of what he considered was necessary. Under the amendment
that we have moved now and which we have just voted, in
fact, in exercising that judgement he will be working to
guidelines laid down by the Government and we are doing
that, as I have already explained in answer to the Leader of
the Opposition a minute ago, it is because the Financial and
Development Secretary suggested that himself.

HON P C MONTEGRIFFO:

But is it not the case, I am Jjust seeking clarification,
that the previous exemption provisions were linked to
Development Aid?

HON CHIEF MINISTER: .

Those remain, Mr Chairman. Those have not been changed.

HON P C MONTEGRIFFQ:
So it is just in addition to a Development Aid certificate.
HON CHIEF MINISTER:

Yes. .

Mr Speaker then put the question which was resolved in the
affirmative and Clause 3, as amended, was agreed to and
stood part of the Bill.

Clause 4
HON FINANCIAL AND DEVELOPMENT SECRETARY:

I would like to move, Mr Chairman, that Clause 4 be amended
by omitting everything after the word "by"” in line 1 up to
and including "(b)" in line 6. it removes the whole of that
subsection in 4(a) which relates to electricity and water
supply. The purpose behind this amendment is it is felt, on
reflection, Sir, that given powers that are intended in
section 2 that that Clause is not necessary.

HON K B ANTHONY:

Mr Chairman, I have not understood what the Hon Financial
and Development Secretary has said but although accepting
part 2, as he says, it does not mean that it is necessarily
going to be a rate free situation in the future for water
and electricity in generating areas.



HON FINANCIAL AND DEVELOPMENT SECRETARY:

Not necessarily, Sir, it will be subject to the criteria as
set out under section 2.

HON K B ANTHONY:

I find it a bit confusing, Mr Chairman, that this was put
in, first of all, an additional paragraph and I was
wondering what the thinking was behind this and now it has
been deleted before it has even been put in the law.

HON J C PEREZ:

Mr Chairman, it was put in as a result of the contract
signed with Omrod because whatever you charge the company at
the end of the day you are going to be charged back in the
rate that you have to pay per unit of electricity. So it was
put in specifically for this.

HON K B ANTHONY:

I understand that, Mr Chairman, but it 1is not laid down
anywhere that it will be done, it can be done but it does
not say that it will be done.

HON J C PEREZ:

Obviously if we are voting ourselves power to do it and the
aim of the other one was to be able to do it, the Hon Member
can take it that it will be done.

Mr Speaker then put the question which was resolved in the
affirmative and Clause 4, as amended, was agreed to and
stood part of the Bill.

HON P C MONTEGRIFFO:-

Mr Chairman, could we please go back to Clause 2. Could the
Attorney-General confirm what present power there is now in
the Public Health Ordinance that allows the Financial and
Development Secretary to waive payment of rates, if he is of
the view in his own criteria as explained by the Chief
Minister, that a development would benefit from that
waiver?

HON ATTORNEY-GENERAL:

I am not guite clear what the Hon Member is asking, Mr
Chairman. I have not got the Ordinance in front of me but if
I remember the relevant provisions correctly, as the law
stands at present 1t is only on account of poverty that
there can be exemption from rates. The Government 1is, of
course, seeking to be able to remit rates in very much wider
circumstances and those limited circumstances which exist at
present.
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HON P C MONTEGRIFFO:

Mr Chairman, I thought the position as explained by the
Chief Minister a moment ago was that the law already was
that the Financial Secretary could waive rates but that
instead of using his own criteria he would *now use the
criteria of the Government. What is then happening is,
indeed, that there is no power at present for the Financial
and Development Secretary other than on grounds of poverty,
to exempt payment of rates.

HON ATTORNEY-GENERAL:
That is what I have just said, Mr Chairman.

HON P C MONTEGRIFFO:

Exactly. So therefore this is a new power which the
Government is seeking to obtain.

HON CHIEF MINISTER: .

Mr Chairman, I think the Hon Member opposite is particularly
obtuse today, I do not know whether it is the levanter or
what it is. We are now on the third round again.

MR SPEAKER:

I must warn the Hon Chief Minister that I will have to stop
him for repetition if he is not careful.

HON CHIEF MINISTER:

I accept, Mr Chairman, that I am transgressing the rules of
the House in repeating myself but I do not want the Hon
Member to think that we do not want to give him the
explanation. We had already in the original Bill created
powers to enable the Financial and Development Secretary to
do something. We are now amending that and we have already
voted that amendment. The amendment that we have voted which
the Leader of the Opposition asked for an explanation about
and which I already gave now twenty minutes ago, and not
ten, were the result of the new Financial and Development
Secretary's own view that-as far as he was concerned he
would vprefer that if he was going to use his judgement in
deciding whether a particular type of development or a
particular industry was going to be treated differently,
then the guidelines should be laid down by the elected
Government of Gibraltar and therefore the amendment that we
are bringing today, which is what we have debated and voted,
is to allow that to happen. What the Hon Member opposite
asked was what happens then to places that have got
development aid and did not pay rates, as we understood the
question. The answer is what happens there is not changed
and continues as it was.
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HON P C MONTEGRIFFO:

I am grateful for that but the point I am seeking to make
is, and it is only to clarify my own position on this Bill
and which I now give notice that I will not support even if,
for the record, it is too late formally to do so. But
certainly for the public consumption I will not support the
view, Mr Chairman, that there is an additional power to be
given to the Financial and Development Secretary without any
form of published criteria, we assume, for him on any
criteria which the Government may determine to waive rates.
It should be a matter which is done either under Development
Aid or under a specific criteria which is published but not
simply with a man sitting at his desk saying "I decide to do
it that way". I mention it only because I thought I had
asked what, in fact, this Bill was doing, the Bill in its
entirety not just the amendment to the Bill. In fact it
gives the Financial and Development Secretary and the
Government therefore, a wholly new power to waive rates
which did not exist before. I think the matter has been
clarified and in the light of what I have said, therefore, I
would not vote in favour of that Clause, Sir.

HON J C PEREZ;

He would not have voted if he had known at the time, Mr
Chairman.

HON P C MONTEGRIFFO:

If I had been given a full explanation at the time, that is
correct.

HON J C PEREZ: A
If he had asked for_a full explanation he would have had
it.

HON P C MONTEGRIFFO:

The record will show exactly what the explanation was and I
think it may make interesting reading.

HON ATTORNEY-GENERAL:

Mr Chairman, can I just add, £for the Hon Member's
enlightenment, that if a law purports to give a
discretionary power to take away something which somebody
has already then, of course, there has to be a basis for
doing that and it would be an appropriate circumstance to
specify criteria in the legislation Jjustifying the
deprivation of something which somebody has. But what the
Government is doing in this case, Mr Chairman, of course, is
to confer a benefit upon someone to give him the benefit of
not having to pay rates. That is not a deprivation of
anything, Mr Chairman, that of course is a benefit.

HON P C MONTEGRIFFO:

Mr Chairman, if the Hon Attorney-General thinks that that
does not cost somebody something else then I think he is
wrong because surely if someone does not pay something then
it is costing others, that are paying, more because
eventually at the end of the day the Government is getting
less revenue and we are all worse off.

MR SPEAKER:

So the Hon Mr Montegriffo will be voting against that
Clause,

HON P C MONTEGRIFFO:

If it is possible to correct the record I would be grateful,
Mr Chairman.

MR SPEAKER:

We will do that. So we are going back now to Clause 2 of the
Bill and we will take a vote. 3

Mr Speaker then put the guestion and on a vote being taken
the following Hon Members voted in favour:

The Hon J L Baldachino

The Hon J Bossano

The Hon M A Feetham

The Hon Miss M I Montegriffo

The Hon R Mor

The Hon J L Moss
The Hon J C Perez
The Hon J E Pilcher
The Hon K W Harris
The Hon P J Brooke

The following Hon Member voted against:

The Hon P C Montegrifio

The following Hon Members abstained:

The Hon XK B Anthony

The Hon Lt-Col E M Britto
The Hon A J Canepa

The Hon M K Featherstone
The Hon G Mascarenhas

The Hon Dr R G Valarino

Clause 2, as amended, stood part of the Bill.

Clause 5 was agreed to and stood part of the Bill.



New Clause 6
HON FINANCIAL AND DEVELOPMENT SECRETARY:

I would like to move the introduction of a new Clause 6, Mr
Chairman, to read as follows: "Amendment to Section 294 - 6.
The principal Ordinance is further amended by omitting in
subsection (4) of section 294 of the word "Governor"” and
substituting therefor the words "Financial and Development
Secretary"”.

Mr Speaker then put the gquestion which was resoclved in the
affirmative and new Clause 6 was agreed to and stood part of
the Bill.

The Long Title was agreed to and stood part of the Bill.

THE MERCHANT SHIPPING (AMENDMENT) BILL, 1990

Clauses 1 to 3 were agreed to and stood part of the Bill.

Clause 4
HON M A FEETHAM:
Mr Chairman, Jjust a slight amendment. There is a printing

error in Clause 4, page 48, paragraph 4, line 8. We need to
insert a bracket in front of the word "be'.

Mr Speaker then put the guestion which was resolved in the
affirmative and Clause 4, as amended, was agreed to and
stood part of the Bill.

Clause 5

HON M A FEETHAM:

Mr Chairman, again another printing error. In page 54,
paragraph 10, line 2, the insertion of the word Many"
immediately before the word "person”.

Mr Speaker then put the gquestion which was resolved in the
affirmacive and Clause 5, as amended, was agreed to and
stood part of the Bill.

Clauses 6 to 8 were agreed to and stood part of the Bill.

The Long Title was agreed to and stood part of the Bill.

THE BUSINESS TRADES AND PROFESSIONS (REGISTRATION)
(AMENDMENT) BILL, 1990

HON P C MONTEGRIFFO:
Mr Chairman, I will be voting against the Bill:

Clauses 1 to 4

On a vote being taken the following Hon Members voted in
favour:

The Hon K B Anthony

The Hon J L Baldachino

The Hon J Bossano

The Hon Lt-Col E M Britto

The Hon A J Canepa

The Hon M K Featherstone

The Hon M A Feetham

The Hon G Mascarenhas

The Hon Miss M I Montegriffo
- The Hon R Mor

The Hon J L Moss

The Hon J C Perez

The Hon J E Pilcher

The Hon Dr R G Valarino

The Hon K W Harris

The Hon P J Brooke

The following Hon Member voted against:
The Hon P C Montegriffo
Clauses 1 to 4 stood part of the Bill.

The Long Title was agreed to and stood part of the Bill.

THE SOCIAL SECURITY ) NON-CONTRIZUTORY BENEFITS AND
UNEMPLOYMENT INSURANCE) (AMENDMENT) BILL, 1990

Clause 1 was agreed to and stood part of the Bill.
Clause 2

HON R MOR:

Mr Chairman, just a slight amendment. On page 34, the third
bottom line where it says '"remained" it should read
"remainder".

Mr Speaker then put the guestion which was resolved in the
affirmative and Clause 2, as amended, was agreed to and
stood part of the Bill.

The Long Title was agreed to and stood part of the Bill.




THE BUILDING SOCIETIES (AMENDMENT) BILL, 1990

Clauses 1 to 10 were agreed to and stood part of the Bill.
Clause 11 '

HON FINANCIAL AND DEVELOPMENT SECRETARY:

May I move a small amendment to Clause 11, Sir. It is purely
a typing error. At the bottom of the page delete the word

"Register" and insert the word "Registrar".

Mr Sbeaker then put the guestion which was resolved in the
affirmative and Clause 11, as amended, was agreed to and

stood part of the Bill.
Clause 12 was agreed to and stood part of the Bill.

The Long Title was agreed to and stood part of the Bill.

THE SUPPLEMENTARY APPROPRIATION (1989/90) (NO.2) BILL, 1990

Clause 1 was agreed to and stood part of the Bill.
Schedule

Part I - Consolidated Fund

HON G MASCARENHAS:

Mr Chairman, Head 3, subhead 8, there is an extra provision
now required of £18,200, it is for the provision of extra
courses. Would the Minister please enlighten us?

HON J L MOSS:

Certainly. That was due to extra courses that were put on
the Business Studies side and which had not been provided
for in the Estimates. We run ‘those courses really in
conjunction with the DLSS, as part of the Training Scheme,
for people who were leaving school.

HON G MASCARENHAS:

Purely extra courses for Business Studies?
HON J L MOSS:

That is correct.:

-

HON K B ANTHONY:

Mr Chairman, under Head 17, subhead 11 - Investigation
Expenses. This represents an increase of 45%. In view of the
increases as a result of" the number of cases requiring
forensic examination, is Government satisfiéd with this
state of affairs or should we perhaps set up our own
forensic laboratory?

HON ATTORNEY-GENERAL:

Mr Chairman, we have facilities .only 1in Gibraltar in
connection, for example, in drugs cases for testing cannabis
or cannabis resin. There has been a great 1increase in the
number of drugs <cases and prosecutions particularly for
drugs related offences and the conseguence of that is that
exhibits have to be sent to England for forensic testing so
that the necessary essential evidence can be obtained. It is
not only in drugs cases, of course, Mr Chairman, there are
many other types of criminal cases where it is necessary for
exhibits which are taken by the Police to be sent to UK and
examined such as burglary cases, ifor example, paint
scrapings, fibres on clothing in sexual assault cases since
it is absolutely essential to have appropriate forensic
evidence in that type of case. I could go on and on, Mr
Chairman, the list could not possibly be exhausted but there
is a necessity for that. It is not for me, at this stage, I
suppose, to comment when or if we will have a suitable
forensic science laboratory in Gibraltar. Personally I would
love to see one but that is for the Chief Minister and the
Government to determine when or if economic considerations
make that possible. At the moment though we are confined to
going elsewhere to obtain the necessary forensic evidence in
appropriate criminal cases.

HON K B ANTHONY:

I thank the Hon Attorney-General for that answer. Can I
perhaps now call upon the political side of the Government
whether they have considered seriously setting up their own
forensic laboratory sometime in the future?

HON CHIEF MINISTER:

I can tell the Hon Member that with the amount of money we
are voting here we would be hard pushed to employ an extra
sergeant never mind a forensic laboratory.

HON A J CANEPA:

Mr Chairman, Head 11 - Income Tax Office for which we are
appropriating £3,300. Has the lease run out? Does the
Government require to renew the lease? What is the future of
the Income Tax Office as regards that building?
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HON CHIEF MINISTER:

The Income Tax Office will be moving to $t Jago's hopefully
at the beginning of the next financial year and we hope
that, in fact, the premises that we are_rent}ng we will be
able to terminate in March. The work 1s'fa1rly advanged of
the internal refurbishment to suit their own particular
requirements.

HON A J CANEPA:

Ts that the reason why originally the Government were going
to come to the House for £27,000 for the Income Tax Office?

HON CHIErF MINISTER:

That is correct, yes. We found that, in fact, there were
savings in otﬁer areas which we could use tolpay for that
rent without having to bring a supplementary vote.

Part II ~- Improvement and Development Fund

HON K B ANTHONY:

Mr Chairman, under Head 104, subhead 2S(N) - Imprqvemgnts to
Beaches and Rockface Protection. Presumably ‘lt is the
Rockface protection outside the Camp Bay area which has got
a special grant from ODA.

HON J C PEREZ:

Mr Chairman, there is a small allocation made there for
Rockfall protection in the preliminary studies that are
taking place. The case for the ODA has not yet been prgpargd
although agreed, in principle, w1t§ the ODA. They said _it
might be that there is a possibility thgt‘the Goverpment of
Gibraltar might havé to pay for the preliminary studies and
then they would pay for the whole of.the workst But that
might not be the case and therefore, baszca;ly, this is for
the improvement to beaches although there is a small amount
of money there for the Rockfall situation as well. There is
some monevy there, of course, for clearing up the rocks of
Camp Bay wnen the situation is made rsafe.

HON K B ANTHONY:

-Does that also include, Mr Chairman, Rockfaces other than
Camp Bay? : .

HON J C PEREZ:

Yes.

HON A J CANEPA:

Mr Chairman, the public lighting at Alameda Grand Parade. I
understand that there has been considerable tampering with
vehicles in Alameda Grand Parade, is that the reason?

S

HON J- C PEREZ:

That 1is right. It goes back a very long time. There have
been petitions, I think to the previous Government, and then
to us and we were not very keen in extending the public
lighting pending decisions that might be taken if there is
development in the area but since we received a report from
the Police that the tampering of vehicles continued at a
very high rate we have gone ahead because the cost of
providing public lighting there is minimal compared to the
damage that is being created.

HON K B ANTHONY:

Mr Chairman, Head 109, - Electricity Service. This presumably
is phase cne of the Onrod interconnector for GibElec.

HON J C PEREZ:

That is right. This is, in fact, the connection with Omrod
directly but will be able to be used by Omrod or by the MOD
Generating Station, they will both be connected to the same
cable. We are expanding the present one and they will both

be able to supply the Government of Gibraltar and vice versa
as regards the MOD.

. ’

HON K B ANTHONY:

Does the Hon Member have any‘idea of how many phases there
will be in this operation?

HON J C PEREZ:

I cannot answer that question specifically at the moment
because the programme might be brought forward and therefore
it might be that there will only be one more phase because
it is ©possible that the installation of engines will be
quicker than ancitipated. Therefore we would have to have
the cables there to be able to utilise the capacity to the
full. But if I recall rightly, at the time of the signing of
the contract that was scheduled to be in three phases but it
might be that we will be able to cut that to two phases.

The Schedule was agreed to and stood part of the Bill.

Clauses 2 and 3 were agreed to and stcod part of the Bill.



The Long Title

HON FINANCIAL AND DEVELOPMENT SECRETARY:

Mr Chairman, since we have not proceeded with the Bill's

predecessor we need to delete the term "(No.2)" from The
Long Title.

Mr Speaker then put the question which was resolved in the
affirmative and The Long Title, as amended, was agreed to
and stood part of the Bill.

MR SPEAKER:

We will now recess until tomorrow morning at 10.30.

The House recessed at 6.45 pm.

FRIDAY THE 16TH FEBRUARY, 1990

The House resumed at 10.45 am.

THE BANKRUPTCY (AMENDMENT) BILL, 1989 (Continued)

MR SPEAKER:

We are  now at the Committee Stage of the Bankruptcy
Ordinance and we will carry on from there.

Clause 2
HON FINANCIAL AND DEVELOPMENT SECRETARY: N

I would 1like to give notice, Mr Chairman, that it has not
been possible to resolve, in such a short time, all the
fears that were being expressed yesterday concerning the
provisions of Regulations and I would like formally to give
notice that it 1is the Government's intention to withdraw
from Clause 2 the provision in respect of 42A(1)(e) that
deals with the Register and also the new proposed Clause 4
that deals with the Regulations. The intention being, Sir,
gnd 'I would like to give notice now, to discuss further the
implications of the Register with a view to bringing further
amending legislation at the next House.

HON P C MONTEGRIFFO:

I welcome that, Mr Chairman, and I think it gives the
Government and us time to consider the implications.

Mr Speaker then put the question which was resolved in the

affirmative and Clause 2, as amended, was agreed to and
stood part of the Bill. )

The Long Title was agreed to and stood part of the Bill.
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THE IMPORTS AND EXPORTS (AMENDMENT) BILL, 1990

Clause 1 was agreed to and stood part of the Bill.

Clause 2

HON A J CANEPA:

Mr Chairman, in Committee we were hoping that there was
going to be an amendment made to Clause 2.

HON CHIEF MINISTER:

Yes that is right Mr Chairman and before we leave the
Committee can we go back. Having considered thé point made
yesterday, the Government is pregpared, in fact, to meet
the request of the Opposition to the extent of laying the
Regulations at the aext meeting of the House after they
have been enacted and therefore what I would propose to
do is to amend Clause 2 by adding the words "and any such
regulations shall be laid at the table of the House at a
subsequent meeting" after the words "thereunder" in the
final line of the new section 49 which is the section that
creates the power for the Governor to make Regulations.

MR SPEAKER:

are you happy with that or would you like the amendment
to be written down? .

HON A J CANEPA:

No, I am entirely happy with that Mr Chairman, it meets

the point. We are glad to see the Government has been able
to take the matter on board and we shall be supporting the
amendment. That leaves the way for us at the Third Reading

of the Bill to vote in favour.
HON P C MONTEGRIFFO:

One small gpoint, Sir, is the amendment as rproposed by the
Chief Minister in fact in accordance fully with Section
24-28 of the Interpretation Clauses Ordinance? I think
it is Section 28, which goes further than just allow the
details to be tabled and which in fact in a sense is
sugerfluous because it is going to arpear in the Gazette,
I imagine.

HON CHIEF MINISTER:

Mr Chairman, I am not saying it does or it does not. All
I am saying is that last night we were asked to do at least
that and we said we would consider it and we left the
Committee Stage for this morning and that is as far as we
are prepared to go. So if that is not enough for the menmber
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opposite then he can either vote against or abstain.
Independent of anything else, I may say anywhere else, what
we are prepared to do is because we thought frankly it was
a reasonable regquest to lay them on the table at the House.

HON A J CANEPA:

Mr Chairman, there is a very serious practical difficulty
for the Government. If the Government wishes to raise Import
Duties and if it is going to do so by Regulation then it
has to come into effect immediately otherwise traders knowing
that Imgort Duties are going to be increased after the next
meeting of the House would be stocking up. I see the
practical difficulty and the impossibility, in real terms,
of equating this to what has been done previously and which
is the point that is being made by the Honourable Mr
Montegriffo. There is this practical reality which has
to be recognised and therefore the Government, in my view,
can only meet us part of the way. I think if I were on
that side of the House and was minded to do what the Chief
Minister is doing I could only go that far.

HON P C MONTEGRIFFO:

Mr Chairman, I disagree with that but if I am given a chance
just to look at the section but I disagree because if that
logic were to hold any water, then the same would be the
case in respect of the Financial Services Ordinance. The
House passes Regulations which are published to any particular
area of business......

HON CHIEF MINISTER: -

Mr Chairman, let us be clear we are not prepared to go to
the extent that the Honourable Member said about the Financial
Services Regulations that he mentioned yesterday because
in the Financial Services Regulations there was a provision
that it had to be done in twenty eight days, that is what
he said yesterday.

¢

HON P C MONTEGRIFFO:
Well I was not sure.
HON CHIEF MINISTER:

Independent of what it says in any other Regulation, in
this Ordinance this is as far as we are grepared to go,
therefors I am moving this amendment, the Member opposite
can either vote against or in favour or abstain, but it
is not going to make us move any further than this, that
is what I am saying.

MR SPEAKER:

I thinﬁ the Chief Minister has made himself gclear. He is
not going to be persuaded otherwise.
HON P C MONTEGRIFFO:

I understand that Mr Chairman. I would Jjust like it to
be recorded that what I was seeking to ask the Chief Minister
to do, and I respect his view that he disagrees, was that
it shoul@ be an equivalent provision to that introduced
in the Financial Services Ordinance, whereby the House would
not have the rules tabled as a matter of good information

bug that there would be power to actually raise an issué
and disagree or agree or ask that it should be changed. The
S}mple ﬁabling of the Rules would not allow any debate or
dlsguSSLOn_ on the matter, and for that reason I will be
voting against that particular section.

On a vote being taken on Clause 2, as amended, the f
' ollow
Hon Members voted in favour: ’ e

The Hon K B Anthony

The Hon J L Baldachino
The Hon J Bossano

The Hon Lt-Col E M Britto
The Hon A J Canepa

The Hon M K Featherstone
The Hon M A Feetham

The Hon G Mascarenhas

The Hon Miss M I Montegriffo
The Hon R Mor

The Hon J L Moss

The Hon J L Moss

The Hon J C Perez

The Hon J E Pilcher

The Hon Dr R G Valarino
The Hon K W Harris

The Hon P J Brooke

The following Hon Members voted against:

The Hon P C Montegriffo

Clause 2 as amended stood part of the Bill.

Clauses 3 to 9 were agreed to and stood part of the Bill.

The Long Title was agreed to and stood gart of the Bill.

THIRD READING

HON ATTORNEY~GENERAL:

Sir, I have the honour to report that the Contract and Tort
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(Amendment) Bill, 1990, with amendments; the Sale of Goods
(Amendment) Bill, 1990, with amendments; the Pensions (Widows
and Orrhans) (Amendment) Bill, 19%0, with amendments; the
Criminal Procedure (Amendment) Bill, 1990, with amendments;
the Pensions (Amendment) Bill, 1990, with amendments; the
Bankrurtcy (Amendment) Bill, 1990, with amendments; the
Public Health (Amendment) Bill, 1990, with amendments; the
Merchant Shipping {Amendment) Bill, 1990, with amendments;
the Business Trades and Professions (Registration) (Amendment)
Bill, 1990; the Social Security (Non-Contributory Benefits
and Unemployment Insurance) (Amendment) Bill, 1990, with
amendments; the Imports and Exports (Amendment) Bill, 1990,
with amendments; the Building Societies {Amendment) Bill,
1990, with amendments; and the Supplementary Agppropriation
(1989/90) Bill, 1990, with amendments, have been considered
in Committee and agreed to and I now move that they be read
a third time and passed.

Mr Sceaker then put the question and on a vote being taken
on the Contract and Tort (Amendment) Bill, 1990; the Sale
of Goods (Amendment) Bill, 1990; the Pensions (Widows and
Orphans) (Amendment) Bill, 1990; the Criminal Procedure
(Amendment) Bill, 1980; the Pensions (Amendment) Bill,
1990; the Bankruptcy (Amendment) Bill, 1990; the Merchant
Shirping (Amendment) Bill, 1990; the Social Security (Non-
Contributory Benefits and Unemployment Insurance) (Amendment)
Bill, 1990; +the Building Societies (Amendment) Bill, 1990;
and the Supplementary Appropriation (1989/90) Bill, 1990,
the gquestion was resolved in the affirmative.

On a vote being taken on the Public Health (Amendment) Bill,
1990; the Business Trades and Professions (Registration)
(Amendment) Bill, 1990; and the Imports and EBxports
(Amendment) Bill, 1990, the following Hon Members voted
in favour: -

The Hon K B Anthony

The Hon J 1 Baldachino
The Hon J Bossano

The Hon Lt-Col E M Britto
The Hon A J Canega

The Hon M K Featherstone
The Hon M A Feetham

The Hon G Mascarenhas

The Hon Miss M I Montegriffo
The Hon R Mor

The Hon J L Moss

The Hon J C Perez

The Hon J E Pilcher

The Hon Dr R G Valarino
The Hon K W Harris

The Hon P J Brooke

The following Hon Member voted against:

The Hon P C Montegriffo
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The Bills were read a third time and passed.

PRIVATE MEMBERS'MOTION

HON A J CANEPA:

Mr Speaker, I have the honour to move that: "This House
considers that the proceedings of the House should be
televised and all aspects of the matter should be considered
by the appropriate Select Committee”.

Mr Speaker, I hope very much that this motion will prove
to be uncontroversial. It is a very simple matter really,
the motion is a very simple matter, in that all that I am
asking the House 1is to indicate that it approves, in
principle, the idea that it would be desirable to televise
the proceedings of the House, but conscious of the fact
that there could be numerous implications, not the least
considerable being- the financial implications, and that
the practical consequences should be gone into and should
be examined, perhags by the approgriate Select Committee.
I shall have something more to say about that aspect of
the motion and the question of the Select Committee in due
course. It is now, Mr Sgeaker, three years since the
proceedings of the House have been broadcast over GBC radio
and I think that the exgperience has been very positive.
It has been worthwhile and condusive +to arousing dreater
interest in the proceedings of the House. Honourable members
who have been members of rprevious Houses of Assembly will
recall, will know, that the introduction of broadcasting
of the ©proceedings of the House over the radio was
considerably delayed. There were numerous members of the
House, in the past, who felt that that should have hapgened
much earlier on and possibly the delay of a number of years
occurred because there were fears as to how the experiment
would work and what the experience would be. There were
fears, I think, that Honourable Members would play up to
the gallery, that longer sgeeches would be made and that
there would be a great deal of acrimony. I think that those
fears have been proved to have been unfounded. I do not
think that in the last three years there has been any more
acrimony than was previously the case, certainly not going
back to 1972, when I first became a member of the House,
and I think that both the pgrevious House, in other words
that the House of Assembly between 1984 and 1988 and the
present House of Assembly, are as well behaved as any other
House has been, notwithstanding occasional eruptions. I
think that we are very brisk and businesslike in our approach
and speeches are very much to the point and we get through
our business perhars quicker, certainly than I would say
most previous Houses between 1972 and 1984. I have no doubt
that we get through our business much gquicker, much more
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to. the point. So I think the experiment, if I may call
it that, of broadcasting the proceedings of the House on
the radio has been a great success and the time has come
to consider whether we ought to be more ambitious. I say
that because the experience of those rare occasions, of
a ceremonial nature, when the proceedings of this House
or at least part of the proceedings of this House have been
televised, has also been very positive. The Ceremonial
Opening of the House in April 1988 and more recently the
swearing in of his Excellency the Governor on the Ilst
December, both occasions were televised, and were very well
received by the rpublic. We are all aware, Mr Sgeaker, of
the fact because we can see that from our television screens,
now that the groceedings of the House of Commons are now
being televised wunder certain conditions, an exreriment
that commenced in February 1988 for an eighteen month period
during which on the basis of that experiment a £framework
will be established for the future. There has been a great
deal 1less misbehaviour in the House of Commons than was
anticipated in spite of occasional problems and in sgite
of members being seen on television shouting across the
floor to others that they should "shut ur you fools". That
in Gibraltar is very unlikely to happen, I think, because
of the nature of our community, that would be very badly
received, that sort of behaviour would be very badly received
in Gibraltar and Honourable Members who lost their cool
and their temgper and reacted in that manner in the House
and were to be seen on television to do that, I think, that
they would get a lot of stick from members of the public,
they would come up to them and tell them and therefore,
I think, that we are not likely to see a repetition of that.
I would not advocate, based on our exgperience here from
broadcasting over radic and based on the experience of the
United Kingdom, I would not advocate that all the proceedings
of the House should-be televised live. Yesterday, Mr Speaker,
we saw that we had in Committee very intricate toing and
froing with Bills for about a geriod of half an houri
particularly during the Pensions Bill, and whilst some of
the roints that are sometimes made have a clear interest
to the gpublic very many people listening on radio or watching
on television would be completely lost, so I would not
advocate that Committee Stage should be televised, but
certainly if there is going to be 1live coverage and our
hours by and large, the hours during which we sit, are by
and large convenient or very likely to be convenient for
television, I would advocate that Questions and Answers,
Government Bills and Motions from both Government and
Orposition and I say Government because no doubt a motion
discussing the future of Gibrepair or the Accounts of
Gibregair is a matter of great public interest and then
of course invariably most Private Members motions are also
matters of public interest. As I say, Mr Speaker, I advocace
the televising of the rprocedures of the House because it
is important to always +try to improve the awareness and
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the understanding that the electorate should have of the
democratic ‘process. It is important that they should be
able to see the people that they elect performing and, I
think, if anything the incentive for the "members of the
House would be to try to perform better. By better I mean
in a more professional sense if I may use that word. I
think it would enhance the standing of the House of Assembly,
and I think that we would bring home to people, to the general
public, the importance of the House in the affairs in the

life of Gibraltar. The crucial importance that it has as
to what it represents which is the focal point of democracy.
Democracy is something which is priceless Mr Speaker. To

have said in the past during an election campaign
when we were encouraging people to go to the polls to vote,
to have said, to have used as an argument, that people have
died, have been prepared to die for the vote, for democracy
rerhags sounded like a historical cliche, but we have seen
that on our television screens in recent months. Peorle
today are prepared to die for democracy and those of us
who have that priceléss asset should value it and we should
do everything in our power to bring home to the peorle who
put us where we are, to the electorate, that it is something
that they must cherish, value and uphold. And what better
way that the standing of this House, the dignity of this
House should be enhanced by the public understanding, in
a far more gprofound manner, what we are on about. We had
yesterday an exercise in which we members of the Opposition
were criticising the Government for a piece of legislation
that was brought here and we said that it was a step in
dismantling democracy, but at the end of the day, I have
no doubt regardless of what we say,that the debate in itself
was an imgortant exercise in democracy and the manner in
which it has been reported in the media shows that that
is the case, that we should differ is part and parcel of
the business of democracy, but that we should have the
opportunity in this House and outside the House to express
our views passionately and that we should be seen to be
doing that is absolutely crucial and we must do everything
in our rpower to ensure that the public understands that.
0f course we gquarrell, of course we disagres and of course
we get het up about things, but we are here for a very serious
business, for a very serious matter, rand that is the way
in which this community is governed and the grinciples on
which  that Government, the ©princirle of rparliamentary
democracy, the western style tyre of democracy, constitutional
government, that those are matters that we value and we
want to be seen rublicly playing the role which is crucial
in all that. Mr Sgeaker, in the United Xingdom, as I said
earlier, there is an experiment which is going on for eighteen
months as from February 1988. I think that it is continuing
until the summer recess of this year and then there is going
to be a rprocess of stock taking. I have got here an extract
from a newsletter which the Clerk of the House of Commons
sends twice a year to members of the Society of Clerks-at-
the—~Table and it 1is an interesting report as to what is



happening in the United Kingdom and I would like to read
from the last paragraph of it which really sums up the
position. "The conclusion is that there have been no signs,
there have been no immediate signs, of the House becoming
either more or less disorderly than it was before, although
there is an increased demand to speak and some anxiety about
the number of bogus points of order at prime time, but it
is still too soon to say whether television is going to
lead to any other significant changes in patterns of behaviour
of or use of procedures". So the initial reactions, as
seen by the Clerk of +the House of Commons and that is a
valuable judgement, a valuable assessment because the Clerk
of the House of Commons is a figure of great respect in
the House, invariably a person of long experience about
the proceedings of the House. I think I should also mention
that the funding, the financial arrangements in the United
Kingdom are rather peculiar and they are worth going into.
The House does not pay, the House of Commons or the Government
does not pay for the televising of the gproceedings of the
House. A rather ingeniocus way has been found of making
grovision for that and I think it is a matter that we would
want to study here. It may not be of practical application
here but the manner in which it is being financed in the
United Kingdom could give rise to, it could elicit further
thought and we might be able to adart with some ingenuity
the arrangements that are being made there. I am advocating
in the second part of my motion Mr Speaker that the Select
Committee of this House which at the moment has not actually
been appointed should look inte the matter. There is a
Select Committee which went into the question of the
broadcasting of the proceedings of the House on radio and
which was the forum of consultation for what has hagpened
in the intervening period, including meetings with the
Chairman and the General Manager of GBC and in the present
House of Assembly, in the last couple of years or so what
has happened, Mr Speaker, as you well know is that the Chief
Minister and I, who would both in the normal course of events
be members of that Select Committee, which would be chaired
by you Mr Speaker, we have an informal arrangement which
we channel through your office, through yourself, through
the Clerk, and it has worked rperfectly well. If the Chief
Minister does not feel that it is 'necessary to constitute
formally the Select Committee and that it should formally
be looked at in this manner then I would be happy to agree
with the Chief Minister that perhaps we should ask you,
Mr Speaker and the Clerk to go into the matter and to prepare
a report initially for the Chief Minister and myself and
then for the House to consider and discuss. There are
administrative arrangements that have to be made, practical
arrangements, financial implications to be gone into, they
require considerable study. I think if the House is agreed,
in principle, about the desirability of rproceeding in this
manner, it is obviously necessary for the House to consider
the financial implications in particular. If it were to
be felt by the Government that because of financial stringency
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the experiment is not one that can be afforded, if the
Government is going to be expected to foot the bill, if
tl_lere _are no other more ingenious roundabout means of
financing the experiment then it would be regrettable, but
at lgast because I imagine that the principle is one which
is 1likely to be of general acceptance, at least if we are
not able to go as far as we would like to, Mr Speaker, let
it be because we know that the practical implications, that
the actual implications are such that we would preclude
that. Mr Speaker, I commend the motion to the House.

Mr .Speaker then proposed the question in the terms of the
motion moved by the Honourable A J Canerpa.

HON CHIEF MINISTER:

Mr Speaker, I propose to move an amendment to the motion,
but it is an amendment that I think has already been covered
l?y what t‘:he Leader of the Opposition has said. The amendment
1s to insert the words "in principle" after the word
'.'consuie.rs" which he in fact has already said is what he
is looking for an agreement, in principle, - because I think
:f.f we leave it out, then effectively we have already decided
in the motion that we should be televising even before we
have established whether it is feasible to do it for a variety
of different reasons including the economics of the operation.
The .other thing is that rather than the appropriate Select
Committee, which is a Select Committee that we had previously
on broadcasting, I would rather have a more informal
arrangement and therefore what I propose is that we substitute
for the wor.ds "the appropriate Select Committee", the words
"a sub-Committee set up for the purpose" so that independent
off the normal arrangements we can get together and decide
who we want to nominate to take a look at all the factors
1nvoJ..ved in this. Needless to say we share entirely the
sentiments of the Leader of the Opposition in his introduction
1}0 his original motion and as I say my amendments are not
intended to alter one iota anything that he has said, but
I think it reflects more the extent to which we can commit
gurselves. If it is possible to do it, we want to do it,
1ndeper.1dent of the mechanics of it, we have to look at the
economics of it in the context of the funds that we have
available and the competing demands on those funds. I think
the m.ember orpposite has made a very well argued case about
the importance of democratic institutions and of letting
the people see in fact how they work although I am not sure
1.:hat the rpeople in the United Kingdom are particularly
impressed by what they see of the rerformance of the House
of Commons, but I agree that it does not necessarily follow
that we have to go down that route and I am glad “that we
are still in agreement that democracy continues alive after
the First and Second Readings of the Gibraltar Develorment
Corpo;a't_:ion and that there has not been an attempt to include
tglev:Ls:Lon and also televising the fproceedings ‘of the Board
of the Gibraltar Develorment Corporation which is suprosedly
substituting the House of Assembly. o



Mr Speaker proposed the question in the terms of the Hon
the Chief Minister's amendment.

HON P C MONTEGRIFFO:

I do not mind speaking on both the amendment and on the
original motion if I can do so, so that I do not have to
get upr on my feet again because the amendment does not
fundamentally change the original motion. In welcoming
both the comments made by the Leader of the Opposition and
the Chief Minister, I think that one aspect that has not
been actually addressed by either speaker which adds to
the desirability of the rroceedings being televised is that
the comgplexities of issues which are sometimes involved,
in fact more often than not usually involved in any matter
of public interest results in the public not really being
fully arpraised of matters and the degree to which there
is substance to various arguments only through regports that
are made to the media. The media does the best job it can
but when you have only ten minutes of news on GBC and two
or three prages of report in our daily newspaper, what tends
to harren 1is that there is an artificial summary of what
has occurred and the real comgplexity of argument which is
what brings matters to life are lost. Radio has gone some
way towards ameliorating the rposition but the televising
of the rroceedings would bring that more to light and would
actually serve to highlight much more acurately the different
positions taken by the gpoliticians in the House and the
resgective views that each are expressing. So I welcome
the amendment to the original motion and obviously I will
be voting in favour.

HON LT-COL E M BRITTO:

Mr Speaker, I will also be speaking both on the amendment
and on the main motion, and I will start of by confirming
that we have no difficulty with the amendment as progosad
by the Chief Minister and therefore we will be suggorting
it from this side of the House. I would 1like to add one
or two coints to what has already been said and that is
that I think one has to lock also at the aspect of whether
television or televising of the proceedings of this House
is necessary as seen through the eyes of the man in the
street. Do rpeople outside want it? Does 1t warrant the
cost? Is there enough interest for it to go ahead? I think
it is relevant to look at what has harpened with radio,
where interest 1is much more difficult to sustain, in the
absence of moving images and pictures and yet it is obvious
from peorles comments that quite a number listen to these
transmissions and follow them much more closely than one
would have thought and there 1is no doubt that with a change
to television that interest would increase with the obvious

127.

advantages that have already been expounded by my colleague
the Leader of the Opposition and the wvalue of educating
members of.the public in the democratic process. The other
thing that one has to lay stress on, I think, in the sub-
committee would be the question of costs. To my mind this
is one of the crucial factors. Obviously it would be up
to the sub-committee to make whatever recommendations they
think necessary, based on the study that they make, but
I think that one important principle that obviocusly may
have to be followed is that the cost of transmitting these
proceedings does not in itself become detrimental to the
normal transmissions of GBC in the day to day viewing of
the people of Gibraltar. I think it would not be a good
thing if that were to happen. Thirdly the technical asgpects
have not been covered and obviously it is only GBC who will
be able to advise the Committee on what these are, but one
would have thought that the difficulties, once the costs
are covered, on the technical side would not be
unsurmountable. I would like to reiterate what the Leader
of the Opposition has said on coverage that not everything
obviously should be covered only selective bits of the
proceedings but I think this raises the imgportant gquestion
"what will be selected"? This is something that has already
caused conkroversy on at least one occasion in the
broadcasting over radio. What should be selected and
obviously some editing of material will be required.
Obviously agreement on the editing procedures would be of
much more importance and have to be discussed in detail.
I would just like to support, in principle, to avoid any
doubt that I think the televising of proceedings would be
a good idea Mr Speaker.

HON K B ANTHONY:

Mr Speaker, I feel I am almost preaching to the converted
when for once we have a consensus of opinion and agreement
on both sides of the House. A couple of points that I would
like to raise that have not been mentioned by any Honourable

Member so far. As. most of vyou know I have many vears
experience in radio and television and therefore I am going
to refer to this. There are three aspects of television
that are always in the mind of broadcasters. "Entertainment,
Education and Information. Now entertainment is out, but
information and education are two vital asrgects that, I
think, televising of this House should stress. When sound

broadcasting began we did make a major ster forward in
bringing the proceedings of this House to the eyves of the
rublic, to the ears of the public and prior to that I surpose
members will recall, you either had to sit in the public
gallery to find out what was haprening or tune in that night
on television and sometimes sit through what the Honourable
Mr Montegriffo has said a ten minute regort and sometimes
a thirty or even a forty minute report read out by a rather
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irate newsreader, as I know from Dbitter experience.
Alternatively you could buy the next days newspaper and
read a summary of what has happened, sometimes in the
newspaper of the day after next, so there was never the
full topicality that radio brought to this House, but with
sound broadcasting of course we made a major step forward.
You could listen in your home, in your car or in the office
and it was a big step forward but there was still problems,
Mr Speaker, because we all 1like to think that everybody
can identify us by our voices instantly, that is not the
case because even if we have downstairs in the little cubicle
under the stairs a broadcaster who identifies each speaker
when he stands ur because we are not as well known as that.
But at least with sound radio we could hear how our
representatives when legislating on their behalf. Mr Speaker,
you may remember a few years ago that GBC commissioned a
survey on listening and viewing habits in our community.
But I have no intention of going into details on this because
most members have seen and analysed it. But there is one
important aspect that did come out in that poll and that
was that when television transmissions began radio listening
dropped way down and this meant, as far as we could see,
that the moving picture wins everytime over a voice out
of a 1little tin box. It is as simple as that and I am
convinced that viewing would take precedence over listening
if +this House ever does televise the proceedings. I am
not suggesting that we should drop sound broadcasting because
we cannot have television in cars and people in cars may
want to listen to their radio. It should be surplementary
to sound broadcasting, not a substitute. The Honourable
Leader of the Opposition, my colleague Mr Canepa, has
mentioned the House of Commons and I fully agree with what
he has said. Every elected member of this House has -been
on television at one time, most of us have been on more
than once and I see no risk of any member of this House
playing to the gallery by leaping to the middle of the floor
and brandishing the mace or any of those silly behaviours

happening on occasions in the House of Commons. The rules
in the present experiment in the House of Commons they have
very clever safeguards. Basically there are only four shots

they can take, closeups of individual speakers, a general
shot of the gallery of the House and if all else fails a
picture of +the Sgeaker. The rpublic gallery is never in
view and I would not envisage that and, I think if we keer
in mind that these basic rules are working with great success
in Westminster perhaps the Select. Committee may be able
to come round to agreeing on a similar pattern for our House
of Assembly. Of course we have to go into details and I
am delighted that the setting up of the sub-committee because
that means that it will not be rushed into or defeated by
any individual in this House. It is too important, I believe,
and you need a sub-committee to go into all aspects. We
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need to get the views of the professional broadcasters,
we need to go into the finances and doubts have been expressed
about the finances, Mr Speaker, but I think this is a possibly
and the biggest problem that we will face wheén we get down
to the nuts and bolts of televising the proceedings of this
House. Although I am one of those reople who believe that
television is a vital step forward in bringing the proceedings
of this House, not only to the public but also in the other
field of education. We have all seen in this House classes
of schocl children coming into the public gallery to see
democracy in action and I am convinced also that if it were
to be televised, many more school children could watch our
proceedings in their classrooms and see what democracy is
all about. So in all aspects Mr Speaker I am delighted
that this motion is going to get accepted by both sides

of the House and I fully support the motion in every way.
Thank you.

HON J C PEREZ: .

Mr Speaker, I think I am not going to pre-empgt what the
s:ub-committee might decide in 1looking at all the details,
just to say that I hope that this is not a roundabout way
of getting our resident president back on the screens because
that would mean that it would not only be education and
information, as the Honourable member has said, but also
entertainment.

MR SPEAKER:

If there are no other contributors to the amendment I will
ask on the proposer of the amendment to reply.

HON CHIEF MINISTER:

I do not think I need to say anything else on the amendment,
Mr Speaker.

Mr Speaker then put the gquestion which was resolved in the
affirmative and the amendment was accordingly rpassed.

MR SPEAKER:
The motion now reads as follows:

“This House considers, in princigle, that the rroceedings
of the House should be televised and that all asgects of
the matter should be considered by a sub-commitiee set up
for the rpurrpose”. If there are no other contributors I
will ask on the progoser to regly.
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HON A J CANEPA:

Thank you Mr Speaker. Obviously, Mr Speaker, I am very
pleased and delighted at the positive response that there
has been to this motion from both sides of the House. We
are delighted to have the opportunity +to participate in
a sub-committee to consider the practicalities of the matter.
I think that this augurs well for the future, Mr Speaker,
provided the financial considerations are reasonable. Perhars
we might be able to levy a tax on beauticians who I think
would make a roaring trade if the proceedings were to be
televised.

Mr Speaker then put the gquestion which was resolved in the
affirmative and the motion, as amended, was passed
unanimously.

The House recessed at 11.40 am.

The House resumed at 2.30 pm.

HON P C MONTEGRIFFO:

Mr Speaker, I have the honour to move a motion in the
following terms

"This House considers that present employment legislation
regulating emplovees' «rights and including grovisions in
respect of pensions and redundancies, 1is antiquated and
inadequate and requires reform as a matter of urgency”.

Mr Sgeaker, in gresenting this motion I do so with the
conviction that the House as a whole would be able to accert
it almost axiomatically that there is a need to review the
basis of employment -law in Gibraltar bearing in mind, simgly
that the last time any comprehensive review was done,
certainly not within my recollection and that, by a simple
rerusal of the rresent framework of the law would show that
there is in fact a lot of scope for updating the basis in
which people take employment. Aspects of employment in
areas like pensions in the gublic sector, for example and
which we were discussing in this House yesterday, also derive
from an antigquated Ordinance. In fact there was talk about
antigquated provisions in that specific area of what is in
broad terms the employment policy and there 1is a need, I
hore, to closely look at Employment Legislation. Not in
my view because of any special privileges which employees
should now enjoy which they did not enjoy ten years ago,
but because of the gparticular circumstances which we are
now going to face in Gibraltar and which are different to
those that arplied before. It is clear from the way that
we are moving, Mr Steaker, that the trend is towards a reduced
rublic sector and towards a greater gprivate sector economy
and that move Imglies, in a sense unfortumately, Lloss of
crotection of the very enhanced benefits of the public sector
emr loyment. A lot of protection and which obviously peorle
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do not like to lose something that they already have but
which is unfortunately.unavoidable because in a modern world
you have to earn every benefit that you receive and therefore
in Gibraltar's case as a result of our artificial economy
during the siege years we were able to sustain or tolerate
a level of benefits in the public sector which helped almost
to keep the social fabric of Gibraltar together in very
difficult times. Now bearing in mind that we are all now
resolved to make sure that we all gay our way, not just
as a community but as individuals, I think we must be resolved
to ensure that whilst lamenting, in a historic sense, the
loss of the protection of the public sector we should try
to replace in the private sector that protection which geople
would be able to earn and defend for themselves in a much
more modern context. The previous gosition was based very
much, I +think, and other members of this House who have
much more direct knowledge than me in this resgect, largely
through dealing with the bargaining positions of the workers
who obtained many of. these advantages which were rossibly
the appropriate method of resolving matters at the time
but which, I think, bearing in mind that the gprivate sector
would be extremely diversified would be the wrong method
now. Because huge blocks of workers that could collectively
exercise sufficient bargaining power to have a big impact
on specific areas would be a thing of the past and therefore
thought should be given to actually enhancing, in a
legislative framework through legislation, the rights which
emgployees could look to as minimum guarantees rather than
having to rely simpgly on negotiations. The negotiations
could improve on a rosition as a basic floor protection
but it would not be almost exclusively the scle avenue that
they would have in order to progress matters. I think also,
Mr Speaker, in moving towards a more private sector orientated
economy we have also to consider the wage structure which
we have inherited from years past and which is basically
a North European wage structure and which we must match

in competitiveness and in productivity. This is the minimum
we must aspire because of the standards set by the Japanese
and the Americans. In seeking to make demands £from our

emrloyees, in that respect, and I am the first to seek to
make that demand and more because I am a strong believer
in people standing on their own two feet and earning their
way and not having a single gassenger in an organisation
but in making that demand, I think, we have to stor and
say that although we are rossibly in that transition pgericd
we must make sure that the same lievel of =zenefits and
crotection 1is potentially in our Gibraltar legislation =o
equate to that North Eurorean standard. We must, Mr Sgeaker
ensure that we are not making an unfair demand on geozle
and have the same standards in our laws to what there 1is
in the North of Eurote. Let us make those demands but let
us at the same time gprovide a modern framework which allows
us to say "as long as you live ur to those demands, these
are the sort of benefits and this is the sort of structure
of employment legislation which we feel you should be involved



in", There has been some progress in this respect, Mr
Sgpeaker, through the activities of the <Conditions of
Employment Board and the 1liaison that takes place within
that body between representatives of Trade and the Trade
Unions. But I would suggest that the Conditions of Employment
Board whilst being a useful forum to build on, it by necessity
has a piecemeal approach to things. It will deal with one
particular aspect, 1like for example, it dealt with the
question of redundancy for workers in the Retail Trade and
for shop assistants in the Retail Trade whereby they came
to an arrangement on redundancy with the Chamber of Commerce.
Whilst it has a useful role to play, I think, of necessity
because of its composition and because it c¢an only meet
every now and then it means that things are advanced, as
I say, piecemeal without stopping and taking stock of the
whole situation and start on a clean slate. That our present
legislation is "OK", as I say, I hope will be taken very
much as read and certainly the sources of our Enmployment
Ordinances specifically related to in the Ordinance itself.
Reference is made to the original sources, they were talking
about the Truck Act of 1881, the Employment of Women's Persons
Act of 1920 and we have an Equal Pay Act of 1970 and
admittedly there has been updating of some elements of the
Employment Legislation as a result of a European Community
Directive and as a result of some law passed in this session
of the House of Assembly over the last two years on Sex
Discrimination and such like. But basically our essential
framework is an archaic framework which 1is quite out of
step with most of the provisions that you would find in
North European countries. Certainly the United Kingdom
position, which members may be more acguainted with, 1is
that under the legislation in glace, before Mrs Thathkers
ascendency to power in 1979, was considerably more advanced,
in certain areas of- emplovment protection, than in Gibraltar
and despite a decade of Thatcherism certain elements of
the employment legislation in the United Kingdom still remain
favourable over and above the rposition which technically
in law we have here. The reason why Gibraltar has not
suffered from this archaic system is that as a result of
the negotiating power of the unions there have been improved
conditions on a bilateral basis between employee and emplover.
But not because the law has actually demanded a certain
type of treatment and what I am saying is that I think in
a modern community things should be done as a result of
proper legislation and the bargaining side of things should
be an addition of basic floor protection but’ not something
that is required because the law is so completely archaic
and out of step. So, for example, 1in the context of
redundancy which I will deal with first. We have in Gibraltar
as it is well known no legal right to any redundancy payment.
So whereas workers have, in c¢ertain sectors, protection
because there are agreements with employers whereby redundancy
payments will be made, basically in the Public Sector,
increasingly as we move towards a more Private Sector
orientated economy that area of rprotection is not there
in the Private Sector and we have had many cases, as my
Honourable the Minister ogposite will know of, for example,
in the Construction Sector where until recently there was

no protection. The Trade Union Movement had to actually
estgblish a redundancy fund. There is nothing there if
a firm goes bankrupt. There is no fund for wedundancy and
there is no protection for them at all. The Construction
Sector perhaps has been the one that has hit the news more
often because of the nature of construction which means
that if there is a lot of construction a lot of people are
emgloyed. Then you enter a decline in construction and
everybody have to be dismissed for say three vears and then
@evelopment increases and work starts again. However, it
is not an isolated industry at all, it is just the one that
happens to have more impact because of numbers. There are
other situations in the Private Sector that I certainly
bave come across where people can only argue compensation
in terms ‘of what they are entitled to by way of notice.
You are given notice that your job is terminating, you have
a maximum, I believe, of thirteen weeks which in fact the
Qrdinance allows you .payment in lieu of notice but there
is not a right statutorily to redundancy. If you are lucky
enough to be with an employer with whom there has been an
agreement that there should be redundancy payments you are
fine, but that is not the case as protected by law. In
the UK as far back as 1965, there was in fact a Redundancy
Fund established which meant that employers had to pay into
the Redundancy Fund which reimbursed payments made by
employers when people were made redundant. It was not a
Fund actually which automatically made rpayments <to people
when they became redundant, but it served as a reimbursement
mechanism to employers who had an obligation to pay people
when redundancies occurred. Mrs Thatcher has done away
with large elements of that, I should coint out to the House,
but I am sure that we would want to go down that same route.
She has still retained a Redundancy Fund which will cover
problems in bankruptcy and I am estecially concerned with

that area. Because firms just go bust and there is not
enough even to pay Government in PAYE or Social Security
or even rent to the landlord. In these cases workers tend

to have a very serious problem. One thing we could perhatcs
look at here, as a specific suggestion, is some form of
R;dundancy Fund to cater for bankrugtcy or insolvency
situations where there is 'simply nothing left in the kitty
for people to get an element of compensation to give them
a breathing space before they can £find somewhere else to
earn their 1living. The second area which is also one of
concern is the area of crpensions. There are not an
insignificant number of peogle in the Private Sector, Mr
Speaker, who in fact are working without any pension
provisions at all. Again through efforts made in bilateral
negotiations between employers and unions, many emgloyers
have rension schemes in place and the bigger the employer
the greater the demand from the emplovees and the more likely
that a frpension scheme 1is introduced. But there are still
quite a number of people in employment in the Private Sector

134.



that do not have that element of protection which we should
in fact be 1looking towards encouraging further and to
encouraging the provision of pensions further. True at
this stage we have an element of incentive anyway so that
people in the Private Sector do take up pensions privately.
Basically contributions made by both employers and employees
to a Pension Scheme are tax deductable and that provides
an incentive but just as in the case of Home-ownership where
we have recognised peculiar and significant special situations
in Gibraltar over and above what benefits the UK have
considered for Home-ownership, Midas in the UK, which is
interest relief on mortgages, Gibraltar must the same as
in Home-~ownership because of the peculiar position we also
need a special set of incentives to bring us up to full
european standards in the area of Pension Schemes. I think
thought ought to be given to making a real effort to say
what can we do to really booster incentives so that every
cerson working for a specific period of time within the
Private Sector could be induced to enter Pension Schemes
which would protect their position at a later stage. I
do not know to what extent, Mr Speaker, but it may be a
convenient time and we do not know to what extent this is
relevant bearing in mind <that the Government itself is
involved in a fairly maijor operation on the restructuring
of State Pension Benefits, whether it would not be useful
at this stage to try and marry both the concept of Private
Pensions provisions and State Pension provision because
at the end of the day what we are all concerned about 1is
that gpeople should get to the age of sixty or sixty five
or whatever, adequate financial gprotection for themselves
and for their degendents. In the UK again as the Government
would know, the State Earnings Pension Scheme allows for
contracting out whereby employees can actually say "Well
I will contract out of the State Scheme and simply make

private pension arrangements”. That might have implications
for us in Gibraltar for we may need a funding for that and
that might be the wrong route for us to go down. What I

am trying to say is that that is an example of the ability
to be able to link the two systems, not marry them, that
is the wrong word, but to link them, so that there is an
element of comgliimentary gprovision. Also bearing in mind
that we are involved, as a community, and the Government
is specifically looking at the whole question of State
Pensions it might not be a bad idea sgecifically to say
"What can we do to improve Pension Schemes in the Private
Sector to give an element of greater incentive®. I am
convinced that there are some things that could be done
eg further tax rebates in an attempt to try and induce people
to go down this route. It would also do something else,
Sir, not tax cuts but rather tax rationalisation and that
if Homeownership is one area in which the Government 1is
precared to reduce the tax burden rperhaps rpensions could
be the subject of special equivalent treatment without needing
to touch anything else. It would be another example of
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a specific area of social policy where there could be tax
incentives. The Ordinance itself being archaic also does
not address the whole series of points which I am not going
to elaborate on because they would be very much too extensive
but which by way of example I will cite a few. The
provisions, for example, at present for compensation as
a result of complaints taken to the Industrial Tribunal
are very low. If you are unfairly dismissed and you go
to the Industrial Tribunal, the maximum, I understand, that
the Tribunal can actually give you in compensation is £3,125

at least that is my understanding. You can go to court
and get more money but that involves the employee in expense,
time and effort of going through that gprocess. Also in

certain areas like, for example, offences that are committed
under the Ordinance, the penalties which an employer suffers
for committing certain offences are very very low. To give
you an example there is a section in the Ordinance dealing
with a particular responsibility that employers have to
give information to employees about their terms of employment
etc and the offence, if committed, is subject simply to
a fine of £10. I mean it is a very very archaic form of
enforcement provision. Is £10 supposed to be a deterrent?
Well, Mr Speaker, it is not going to deter very many people
although technically an offence has been committed. There
is a need to bring these penalties into line and say "right
we are going to have an offence and let us back it up with
a penalty which is equivalent". For example, the Government
now intends to introduce, or so we were told, a written
contract provision for every single cterson in employment,
I think, that is the intention. We would end ur with Control
of Employment through that type of route which would be
built on the legislation that there was. Now I do not know
yet what the provisions would be in respect of lack of
enforcement or lack of compliance because those details
have not been yet made available, but clearly to say that
if you do not have a written Contract of Employment the
penalty is going to be £10 then it would be a farce. I
am sure that the Government will say "well it is going to
be a more serious crenalty which will demonstrate the
seriousness of the penalty which has been committed". There
are also possibilities in many areas which at gresent, again,
are outside our law but which we should be seeking to
encourage. The idea of encouraging women to take a greater
role in our workforce which has been something which again
the Government has talked of on various occasions, as
something which they supgport as a matter of cgolicy. This
also requires, I think, special incentives in terms of child
care provision to make the employment of women more feasible.
In Gibraltar we have been lucky because since we have a
very good family network peorle have been able to leave
young children either with fparents or family and there is
also a number of nurseries that recourse can be had to.
But it is very much of a toric now in the UK itself that
there should be a move towards the grovision of much more
what they call "Creches" in the UK, Creche facilities for



women working and in fact many of the large employers in
the UK do provide creches so that women can actually leave
children _in care- whilst they go to work. Now whilst not
necessarily saying that we should move towards that, there
was an interesting article, Mr Speaker, in the Sunday Times
only last Sunday the 1lth February, which was quite relevant
to what I am going to say now entitled "Child Care is still
the barrier for women", and it cites a report that has just
been published in the United Kingdom. It has been headed
by Sir Geoffrey Howe's wife and the conclusion, in the article
itself, is that the report outlIines the difficulty of actually
providing care for the children and at the same time seeking
employment but what the article at the end concludes is
that if one person has the power to do something it is the
Chancellor of the Exchequer himself, in that by actually
again providing an element even of tax rebate or relief
for payments made to child care for child care provision
that that would really help -to mitigate the cost involved
"in having people take care of children whilst they go out
to work. The c¢onclusion really 1is 1if you get people to
take care of children that if such payments in respect of
child care provision could be the subject for the tax benefit
or the tax deduction which would encourage women to enter
into such arrangements and the costs would be mitigated.
It will be for a good social and economic purpose, it would
not directly involve the Government in any outlay, not
directly, only lack of some income coming in and certainly
it would not involve the Government in setting up creches
or nurseries or such type of institutions. Mr Speaker,
the point that I wanted to specifically refer to I have
covered already and I have not suggested in the motion how
I propose, or how I would suggest that a review of such
policy be effected, I think that it is a matter of priority
put I do not actually say the machinery which should be

used. We have had Landlord and Tenant reviews which were
the subject of Select Committees in the past and- the
Government sometimes, I know, is not so keen on Select

Committees because it may be a cumbersome procedure but
clearly there is a necessity of an employment review and
I think you should have a situation whereby you should try
to involve as many people as possible in giving opinions
and in formulating a policy which will be acceptable to
all. For those reasons, Mr Speaker, I commend the motion
to the House, thank you.

Mr Speaker proposed the gquestion in the terms of the Hon
P C Montegriffo's motion.

HON M A FEETHAM:

Mr Speaker, I intend to reply on behalf of the Government
to whatever remarks the Opposition has to say.

MR SPEAKER:

It is very much in the hands of the other Members of the
House. :

HON A J CANEPA:

I would 1like to hear what the Government has to say, Mr
Steaker.
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HON M A FEETHAM:

Fine, I have no qualms about it. If any !Member opposite
were going to ask for any information or make any enquiries
perhaps they could give way. I intend, Mr Speaker, to
straight away introduce an amendment to +he Honourable
Membar's motion and then just speak on the amendment itself.
This will ensure that business of the House is got on a
}lttle bit gquicker i1f anything. So what I am gproposing
is that immediately after the words "This House" remove
the rest of the motion and substitute it with the words:-

"considers that there is a need to review the law regulating
emgloyees rights in the gprivate sector, particularly with
reference to occupational <tfensions and redundancy terms
agd that this review should be undertaken in consultation
with representatives on both sides of industry".

MR SPEAKER:

It would I think help things if it were possible for Members
to agree to talk at the same time to the original motion
and the amendment, with of course the proposer of the
a@endment having the last say on the amendment. The Frogoser
of .the original motion, even if the amendment is carried,
haVlZg the last word on his motion. We shall <then take
a vote.

HON M A FEETHAM:

Mr Speaker, I awaited with great interest to listen to the
Honourable Member defending his motion and he started of
by talking about conviction, something which I entirely
agree with him, I doubt whether there is anybody in this
Chamrer today that does not believe in the convicrion that
Feocle ought to enjoy a reasonable standard of living in
Gibraltar because nobody would think otherwise. But then
he went on to a rphilosophical approach to the way he sees
events develoring in Gibraltar and I have to take issue
with that because we either have one policy or indeed we

have aqother. We cannot have everything in a generalised
term without actually pointing out what the real issues
are about. We are living in a free market situation and

in a free market situation, I put it to the member orposite,
that there is not a better system of achieving good conditions
of .work and consequently of emr loyment than by a
non-interventionist policy and allowing the Unions and the
Emcloyers to get on with the job that they are best equipped
gt doing and the employers and the unions without Government
intervention are the best at reaching collective agreements.
The moment you start with undue interference by the law,
then you start coming across problems that do not assist
industrial relations. When we talk about Margzret Thatcher
in the UK, Mr Speaker, what has been harpening in recent
years are gperfect examples of legal intervention. So I
am not going into great details about the philosovhy certainly
not to the extent that the Member opposite has done. I
want to do is simply to exrlain in a proger perscective
the issue of the situation existing in Gibraltar for the
benefit of the Member oprosite. The realities are that
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the motion as originally worded by the member opposite 1is
in fact inaccurate because it would have been more accurate
to say that there was no legislation in respect of pensions
and redundancies and that there are no provisions in law
requiring employers to provide occupational pensions or
redundancies. And in fact if we look at the scenario over
the years and certainly in the more recent years, since
the early and the middle seventies, the argument that has
been put both to Government and to the Unions by employers
has been that to impose across the board such pieces of
legislation would do undue harm to small businesses. However
in order to be able to analyse even further to what extent
and to what businesses we are actually relating this problem
to then we have to analyse the complete picture as the

situation stands in Gibraltar today. So what is the picture
that we have in Gibraltar today, for the benefit of the
member opposite. There are important collective agreements

already in existence and have been in existence in the Private
Sector £for many years between all the main employers and
the Transport and General Workers Union and such matters
as outlined by the member opposite are catered for in these
agreements. Insofar as the Public Sector 1is concerned,
the 1legislation that the member or the type of legal
instrument that the member has referred to in terms of

collective agreements exist in the major sectors at the moment.

So when we bring the situation to the nitty gritty and not
to the generalising situation that require to be looked
at, we see that we are primarily looking at areas in the
Private Sector which are nonunionised. Where employees
in the majority of cases are employed in small family type
businesses that need certain levels of activity to keeg
them going. anyone that can find an absolute congrete
solution to this type of problem has to face the harsh
realities of the economic circumstances that that particular
business is faced with in many respects and one of the issues
that the member opposite took umbrage with the Government
was when I brought a Bill to the House as a result of small
businesses making representations to the Government that
they needed protection from unfair competition from across
the way and we wanted to set up a, Register to ensure that
that came about and the members said that that was one of
the situations where the Government were out to control
businesses and were out to do undue harm to commerce. Yet
today the Hon.Member stands there and talks in general terms
without knowing what he is talking about and is precisely
arguing a case which could do undue harm to small businesses.
As a Government we have a social obligation in looking at
these things and in providing the instrument to ensure,
as far as it is possible, in an imgerfect world of protecting
reople and what we must aim for is in fact a situation where
things like the introduction of perhaps a Wages Board which

benefits, as I think he was trying to say, he has to remember
that at the end of the day the money would have to come
from the small businesses. At the end of the day what I
am trying to say 1is certainly far more fundamental and what
I have done is in fact, to show the people that what we
are talking about in Gibraltar in the true sense of the
word are indeed not covered anywhere else in the sort of
situation and conditions that +the Hon Member 1is arguing
about although of course there is an obligation to look
and improve the situation and that is what Government and
that 1s what negotiations are all about. Therefore the
amended motion that I have proposed takes that into account
and what we are saying is that in fact the best way forward
to proceed in bringing about something which is fair and
obtainable and to do it in consultation, as it always should
be, with employers and the unions. I therefore, Mr Sgeaker,
propose that my amended motion should be discussed.

Mr Speaker prorosed the guestion in the terms of the amendment
moved by the Hon M A Feetham.

HON DR R G VALARINO:

Mr Speaker, the official Ogposition will vote in favour
of the amendment. I think that the Hon Mr Feetham has clearly
outlined the need for such an amendment and reduced the
previous original motion to its proger perspective and I
agree with 90% of what he has said. -As far as the original
motion moved by the Honourable Mr Peter Monegriffo is
concerned, this deals specifically with present emcloyment
legislation in respect of censions and gratuities. With
the emphasis that it is outdated and requires reform as
a matter of urgency. Now Mr Speaker, thers 1is no doubt
in my mind that it is desirable that any area of present
emgloyment legislation should be brought up to date. There
is also severa 1 specific EEC Directives on this matter
and these Directives will have to be adhered to in due course.
This however is a highly comrlex issue and great care must
be given to any new regulations in order to ensure that
both the interests of Dbusinesses and individuals are
safeguarded. The Unions must be consulted and their views
sought as well as that of the Chamber of Commerce. An
important part in any such future legislation is to ensure
that the effect on small traders is minimised to a degree
that +the trader does not find himself in dire straits in

order to comply with a new Directive. Because this together
with the many Municiral and other bills that he has to gay
could affect his business. One must also remember that
increases of this kind £for whatever reason <£finish ur as
an increase in the price of the commeodity. There are &two
roints here that I agree with the Hon Member sitting on
the left. One is that prorosals could be introduced so



may be something that in the UK became out of touch .and
maybe we can look at something like this. But certainly
not in the tone of the motion that the member has brought
to the House. The Hon Member's motion was instigated because
the Transport and Workers Union were requesting a move to
the Government on the lines of the amended motion that I
put to the House. The Hon Member has decided that i‘t .is
a good thing now to move a motion and give us an exposition
of his labour policies and what they are if he were to ta_xke
Government next time. But, Mr Steaker, it is not a priority
issue, it is not a high priority issue and it is not correct
to say that existing legislation needs urgent action and
so the motion is inaccurate and it is in effect something
which at present should not be hurried, gparticularly at
this critical time in the history of Gibraltar when we need
to encourage development in the Private Sector. Why do
we need to do that, Mr Speaker? Because as the member
oprosite is fully aware we need to reglace. jobs which are
going to be lost in the MOD. Some of the‘ jobs that we are
going to lose in the MOD will £ill a vacuum in the new economy.
of Gibraltar in the form of small business being set up
as we envisage and as we will be encouraging the economy
to proceed and to build urpon. What we cannot do is in fact
not to proceed with caution and rput undue burden on ceople
at the time when they start businesses. And then of course
in that sort of situation, as I said at the beginning, we
have to look and compare with what is happening elsewhere.
The Honourable Member opposite talked about the Northern
European countries and I would say let us look and egquate
our standards to what is happening inside the Eurocean
Community of which we are a Member and it 1is the obliqa:thn
of the Government and of this House to achieve the standards
of living of other European nationals in every respect,
including in labour -laws, and which 1is very much something
that we in the Government take to heart. Let me tell the
Honoruable member orposite that in many cases in the European
Community today there exist Regulations which sti'pulate
minimum conditions attached to minimum sizes of businesses
and in fact if we look at the redundancy terms which exi;ts
in the community, we see that the agreements that exist
in Gibraltar are far superior to what the EEC labour laws
requires us to adhere to in terms of numbers and in terms
of the notice that has to be given and the size of the nqm‘oer
of rgpeople that have to be notified when the resdundancy
positioh is declared. So on the redundancy sit;uatlon we
have better conditions than what the EEC law imgoses on
Gibraltar. £ is also a fact indeed that in many EBuropean
Member States small newly set up businesses, Or 'srpall
business, are exempted from complying even with these minimum
conditions whers these would create an unfair burden or
a dissentive to the business or to the formation of the
business. So therefore, Mr Speaker, if what the Honourable
Member opposite is suggesting is that we improve employees

that specifically small traders will be able to provide
pensions for their employees and as far as Child Care
provisions are concerned in order that the mother is able
to go to work, this is also an area which could be loocked
at. I must say now that we have been talking about small
traders, but large companies are in a much happier position.
These firms are able to charge for their services without
much quibble from +the clients and ought to be in the
privileged position of providing and paying for «certain
matters such as the large part of a pension for an employee.
Redundancies obviously fall under another category. There
is, as I have said before, an EEC Directive in this matter
and in my time as Minister for Labour and Social Security,
I remember that steps had already been taken and a rpaper
had been rprepared for discussion and implementation on this
Directive. If I remember rightly, the paper when we left
office was already with the Legislation Committee and maybe
it could well be that. Government are now dealing with this
matter in that Committee. Another rpoint which the original
motion mentions is the matter of gpriority. I fail to
understand why this sentence should have been included in
this motion when there are many more aspects of Gibraltar
life dealing with a large number of issues that must take
priority over the wupdating of the ©present Employment
Legislation in resgect of redundancies and rensions. I
do not want to say a dgreat deal more, Mr Speaker but there
is obviously an obligation to improve the law in this respect
and I must say that although, in principle, the updating
of any law 1is welcomed I however honestly feel that the
mover of the motion appears not to have given sufficient
thought +to the full implications of such legislation. But
Mr  Feetham has exclained this clearly and requires
consultation with representatives of both sides of industry.
Thank you, Sir.

MR SPEAKER:

If there 1is no other contributor I will ask on the mover
of the amendment to reply.

HON M A FEETHAM:
Mr Speaker, I do not think I have anything else to add.

Mr Sgeaker then put the gquestion which was ressolved in the
affirmative and the amendment was accordingly rassed.

HON P C MONTEGRIFFO:

Mr Sgeaker, it is not that I am going to find myself in
a fourteen +to one rosition because half a stsp 1is better

than no step. Although I am a 1little puzzled because all



the anger that Mr Feetham came up with, the anger of implying
that I do not know what I am talking about and then he comes
up with an amendment Mr Speaker. And frankly when I look
at it as I have said it is half a step towards a step, but
it is more than half a step and the Honourable Mr Valarino
has talked about the fact that I want to mandatorily have
pensions for the people in the Private Sector. I wonder
whether the motion has been properly read. The motion states
*This House considers present legislation regulating employers
rights including provisions for pensions and redundancieg;

is antiguated and inadequate”. And that "it requires reform.
I have not said how it requires reform or how it does not
require reform or anything. I have indicated very clearly

the line which I want to take but in fact I have not mentioned
even once the fact that I am talking about mandatory
provisions for pensions. I have in fact made it very clear
throughout and I gave various examples of methods through
rax incentives of encouraging emgloyers in the various areas
about redundancies and gpensions to actually provide those
rights. It is completely absurd what both sides have said
about this. It is complete and utter distortion and, I
think, that maybe the members opgosite are embarrassed that
a motion of this +type should have been brought and they
have to come up with an amendment because they are surposedly

the sole defenders of employees and employees rights. But
Mr Feetham's amendment is, and I ask the man listening
to us, the people listening to us whether there is a
completely different perspective to this motion. His

amendment said "That this House considers there is a need
to review the law relating to employees rights" which
implicitly involves the fact that it is outdated otherwise
there would be no need to review. You do not review when
it is alright. In the "Private Sector" is the only new
element particularly with reference to Occupational Pensions
and Redundancy Terms and that this review should be done
and taken in consultation with representatives from both

sides of the industry. I, in fact, was the first to say
that the review should encompass everybody including obviously
those that represent both sides of industry. So what is
this so called more extreme motion that has to be watered
down. I am perfectly happy to accept this but the only
thing this amendment does is two things. One it takes out

the reference to "as a matter of urgency®I actually do think
that it is a matter of urgency but that is a matter of
judgement and the other thing it does is that it introduces
fhe words "in the Private Sector", and I am harpy with that

because the malady is not the Public Sector. Because peorle
employed in the public sector are alright. The reople who
might have a problem are the gpeorle in the Private Sector.
So I am happy with that. Now I agree with Mr Feetham in

one respect and that is that I do fundamentally oprose a
view that he has expressed that we should let them get on
with it ie Employers and Trade Unions and we should not
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interfere. Well I do believe in that. I know M

would, I know that most of those on the right riinghasgﬁig
b1:1t that is a nineteen century concept that went out a long
time ago. I do not believe that the best thing is in fact
that jEmp}.oyers and Trade Unions should get on with it -and
that is it. WNo I do not believe that. Like I do not believe
that when you go to a shop that it should just be the
purchaser and seller that just get on with it. I believe
that you should have laws that says what the obligat:ons
of the seller are and we have laws that say what the ri:hts
of the purchaser are because that is what civilised wes?:ern
democz;ac;ys of the twentieth century actually do. They eguate
bargaining powers and not just to leave it to the market
place. I do not believe in the market place to that extn‘nt
and that should be on the record, but if the Minister c;;seé
then the only thing that hagpens is that they change
completgly from presumably their trade union days when we
had a history of him, yesterday evening on television talking
about a completely different Mr Feetham. I would have th;:dght
M:r_: Feetham who would have gone to interfere to the very
hilts to protect workers and he did not say "workers you
are on your own" then, I do not believe that. I actually
believe that rather than employer and worker sort it out
that there should be a law which provides, and there are
lawyers of course. And thank God that there are and judges
Yes Mr Speaker, there are lawyers in their Party as ;}eli
and Mr Feetham_’s two sons are studying to be: lawyers. They
are not studying to be anything else but I suppose <they
are also going to be comedians as well. Mr Speaker, I do
not want to bring his children in but when there are cries
of parasites then I have to answer. Mr Sgpeaker the :’act
remalns.that I do fundamentally object to Mr Feetham- on
that point. I do not believe that in a modern society you
Just let people do what they want. I do believe in
intervention and I do believe that there is room for serzing
a framework of protection in certain areas because if =hat
was not the case there would be complete anarchy. In any
case in theory, in conceptial terms, there is no differance
between an employer and an employee coming to a deal as
to a seller and a purchaser coming to an arrangement and
that therefore just as we have said, there is a law <=hat
says you cannot sell toys to children unless it has cerzain
stamps on them and we in the wisdom of this Chamber say

_that there is a law that applies to everybody. You do not

leave it up to the parent to negotiate with the seller. This
Ctﬂlamber has a responsibility also to say whatever the tarms
of employment there are, certain things that every employee
shqulc} have and I actually believe that as a matter of
priority _every employee, subject only to the rproblem we
had in Gibraltar with immigrant workers, which is something
that we have to be conscious of, every employee in the private
sector should look forward to an Occu_cational Pension Scheme.
I know rpeople who are forty or forty-five years old who
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are working in the Private Sector and who do not have a
Pension Scheme. Now that might not be a priority for the
Government but for these people who are getting older for
them it is a priority. I am not going to quibble about
whether there are ten things you have to do before you do
the eleventh and that is why the motion recognises the need
for a review this is the important aspect. I do not just
say "let us wait till the Unions. get round to thinking about
reople that do not want to get Unionised and then we will
sort things out". I am sorry, I actually believe that even
if there were no Trade Unions we as a legislature have the
right and the duty to -establish certain criteria for
employment. Mr Peetham talked about +the fact that the
agreement in Gibraltar that we have with regard +to
redundancies are much better than even the minimum EEC
standards. I am the first to accept that where there is
an agreement it is a good agreement and that is why it is
the Public Sector that I am not concerned about. There
is no law on redundancies in Gibraltar and what I am saying
is that the man who is protected is protected. Let us be
happy for him, but for the man who is not protected that
- is of little consolation to be told that "do not worry boys,

ninety percent of you are protected". "But what about the
other ten percent that are not?". I am sorry but I do not
think that is an argument. The fact remains that we have

a need to look at it. As a matter of urgency, priority
or whatever and I think it is something that we should look
at especially as I am the first to say and also for the
record......

HON CHIEF MINISTER:

Mr Sgpeaker, as far as Community Law is concerned, Gibraltar
will comply with Community Law. We do not need a motion
from the Hon Member™ to do that. So anything that we are
doing here or anything that we do as a result of a review
will be to set standards which are Gibraltarian standards
and which are above the minimum required by Community Law.
There are a number of areas where we are already above
Community Law. We are already above Community Law in the
National Minimum Wage, we are already above Community Law
in requiring Redundancy Collective Agreement to apply with
five employees whereas in the rest of the Community it is
much higher and I can tell the member that this was done,
in fact, when the previous Government was in office and
when I suggested that because Gibraltar had so many small
enterprises that if we use the minimum size in the community
half +the Private Sector would not be affected, so he is
wrong in thinking we are below Community Law, we are not.

HON P C MONTEGRIFFO:

Mr Speaker, I am not saying that we are below Community
Law, I am saying that notwithstanding that we are not to
the rpoint on redundancy, what we are below Community Law
because is in that issue because we have nothing of Redundancy
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and I do not know what the EEC says on Redundancy? I have
not made the point. It has been the Honourable Mr Feetham
who has said that there is EEC prowvision for Redundancies.
That we are not above it, because the law is.not above it.
But certain agreements are above it. That I am prepared
to accept and I welcome that. That is all I am saying

HON CHIEF MINISTER:

On a point of order, Mr Speaker...... )
HON P C MONTEGRIFFO:

I have not given way......

MR SPEAKER:

Order, order, order, a point of order, I must listen to
the point of order.

HON P C MONTEGRIFFO:
I hope it is a point of order, Mr Speaker.
HON CHIEF MINISTER:

Mr Speaker, the Honourable Member is saying that there is
not a law in Gibraltar which is a Community Law on Collective
Redundancy. If he looks in the Employment Protection
Ordinance then he will £ind that there is such a law and
that that law was introduced by the previous administration
as a result of a Community Directive on Collective Redundancy
provisions and that the law that was introduced in Gibraltar
by the previous administration which was what the Community
required us to do was changed in this Chamber because when
I was sitting on the extreme 1left, where he now is, I
suggested that in the case of Gibraltar if we simply apply
the criteria cf the Community of Collective Redundancies
it would not apply to a very large percentage of Private
Sector employment because the units of employment in Gibraltar
were in fact smaller than the units of employment in Euroge
and the Government accepted that......

HON P C MONTEGRIFFO:

Is the point of order over, Sir?
MR SPEAKER:

Ordexr, order.

HON CHIEF MINISTER:

...and we legislated by introducing the +triggering of
redundancy provisions in Gibraltar and that Gibraltar's

145,



law when they would not be triggered under Community Law
anywhere else in the European Community. So, in fact, the
Hon Member is incorrect.

MR SPEAKER:
What is the point of order that you want me to clear?
HON CHIEF MINISTER:

That the Hon Member is responsible for the accuracy of the
statements that he 1is making in this House and he is making
a statement in this House which happens to be incorrect
and under the Standing Orders of this House I am bringing
£o his notice that he 1is incorrect because there is
legislation which +the House has passed which proves him
to be wrong, Mr Speaker.

HON P C MONTEGRIFFO:

Mr Speaker, he has not heard what I have said. Because
there is no law which rprovides for payment in terms of
redundancies. There is a law that says that there is a

procedure where notification 1is given to the Director of
Labour and Social Security when there is a certain tyge
of redundancy situation which is a Collective Redundancy,
but will the Chief Minister confirm that there is any law
in Gibraltar which allows payments to be made and what the
figures are because that ismnot the legal position at present.
There is no redundancy payments guaranteed by law.

MR SPEAKER:

Do you want him to answer that?
HON P C MONTEGRIFFO:

Certainly, Mr Speaker.

HON CHIEF MINISTER: .

Mr Sgeaker, 1f he gives way I will inform him, since clearly
he has not done his homework before bringing this motion
to the House. In fact there is a situation where under
the rprovisions for Collective Redundancies ., which in the
case of Gibraltar applies where ‘there are more than five
employees affected, and this does notapply anywhere else
in the world......

HON A J CANEPA:

Thanks to an amendment moved by the present Speaker.

HON CHIEF MINISTER:

An amendment moved by me and graciously acgcepted by the
last Speaker and where the situation is that employers in
fact can be required under the law to pay....Yes they can
and are paying constantly which the Hon Member would know
if he had been a Branch Officer of the Union, and which
he was not. Because whilst he was registering companies
I was looking after the workers, Mr Speaker.

HON P C MONTEGRIFFQ:
I look after individuals as well Mr Speaker.

HON CHIEF MINISTER:

Constantly Mr Speaker. I mean the Honourable member can
of course introduce a Private Pension Scheme and a Redundancy
Comgensation Scheme in-his own practice to set a good example
instead of lecturing to the rest of us......

MR SPEAKER: -

Minister, order, order, when the Speaker stands up everybody
shuts ug. Order, I have not finished. I think the Chief
has now finished his explanation and we must leave it and
we we will carry on.

HON CHIEF MINISTER:

Mr Speaker, with resgect I have not finished. The rgposition
is therefore Mr Speaker, that at the moment under Community
Law rpeople are required to give a sitwvation of Collective
Redundancy Advance Notice and in the event that there is
a dismissal of an employee within the consultation period
stipulated in the law, then in fact there is compensation
paid and the 1legislation in Gibraltar treats that as a
Redundancy Payment under the Income Tax Ordinance. That
is to say, where in fact the compensation paid to an
individual during the period of redundancy notice is rpaid
in cash instead of in notice under Gibraltar's laws, again
uniquely and nowhere else, the situation is that. pecrle
get paid that amount of money free of tax. So in fact the
Honourable member 1is wrong in saying, and I hope that he
has accerted, what I have now told him where he can £find
it in our laws and put him right in that there is no reference
in our law to compensating people for redundancies. Because
there is and it is constantly being used, Mr Sceaker.

HON P C MONTEGRIFFO:

Mr Speaker, it is clear that the reference that there might
be rather that in that there is clearly stated instead of



payment in lieu of notice or when there is a breach
effectively by giving an employee dismissal notice then
that redundancy under the Income Tax Law allows a payment
to be deemed to be a Redundancy Payment for the treatment
of tax. That is one thing. But one would then assume that
if no dismissal takes place within the period of notification
that the only thing that the employee has in that situation
is a right to dismissal payment so to speak or payment in
lieu of dismissal as opposed to any right per se to
redundancy. That I am prepared to accept. But only within
that situation an no other. Certainly not for example like
in the United Kingdom where there is a specific right as
a separate item to Redundancy Pay over and above any other
benefit, simply as a result of one having lost one's Jjob,
that is a separate provision, a separate benefit that does
exist in the UK. That would exist, as Mr Feetham has said,
in many of the Collective Agreements that are negotiated
in Gibraltar between employers and employees, at arms length,
but just so that we get back to the main thrust of this
Mr Speaker, it is clear that we are talking about different
situations, because the Government feels I believe that
we should have a closer look at what exactly should be the
framework which regulates such employment. The amendment
as it stands, Mr Speaker, only changes the original one
to the extent that I have indicated and which I am going
to accept with only one reservation which is not going to
mean that I am going to object to it. The amendment actually
calls for the review to take place in consultation with
the representatives on both sides of industry. I agree
with that but I hope it does not mean to the exclusion of
others that have an interest and in particular to the
exclusion of Members of this House whom I believe have a
duty to express the view and also have a duty to pass the
law if it were to~ come to giving effect to a more modern
framework for the provision of such benefits. I am prepared
to give way to the Minister if he can confirm that his
reference to consultation to both sides of industry is not
a reference excluding the role that Members on this side

of the House could play. That it is only a reference which
happens to be helpful by making clear that they would also
be consulted. We would like certainly on this side of the

House, I think and I sgpeak £for myself, to be consulted on
the review because if we are talking about a framework which
is a modern one for employment which this House should
approve, then if we can come up with a consensus approach
on this that surely would be desirable. I assume that the
Minister would not object to that reasonable approach.

HON M A FEETHAM:

The answer, Mr Steaker, is no.

148.

HON P C MONTEGRIFFO:

Mr Speaker, this is again an example of Government's attitude.
I cannot understand why Government if it believes that there
should be a review, to look at Pensions Schemes and at
Redundancy situations and they know that it is a legitimate
concern of myself and one assumes of other members of the
House and they are willing to take advise from other people
who have no elected representative voice in the community
but only representative of this specific interest, it seems
odd that they should not want to have members on this side
involved. Now frankly I have the choice, Mr Speaker, I
know the Government's arrogance goes to the extent where
it no longer thinks it actually is useful to speak to
Montegriffo and hear what he has to say. They cannot give
me half an hour for my views on pensions. There is nothing
that they can learn from me, it is true, Mr Perez, Mr
Baldachino, Mr Mor and Mr Bossano know it all so all that
you have to do is consult who they think they have to consult
because the likes of myself are very limited in our abilities
and in fact have nothing to contribute. I am in a dilemma
as to whether I simply say no to .the motion which would
be a sad thing because it would defeat the purpose of the
debate or of saying yes despite the fact that it is self
defeating. Mr Speaker, my view is that at the end of the
day whatever is done to improve the situation is for the
good of those people who need it and if the Government in
its infinite arrogance is prepared only to talk to people
that it chooses without actually being prepared to listen
to others when they have something to say then that is the
price we pay for a Government that seems to have lost track
of the need to consult the minority opinion. An opinion
that is different in coming up with legislation which is
going to have a social impact on the whole of Gibraltar.
From the point of view of time, Mr Speaker, I do not think
Mr Perez is busier than me.

Mr Speaker put the question which was resolved in the
affirmative and the motion, as amended, was passed.

HON A J CANEPA:

Mr Speaker, I have the honour to move in the terms of the
second motion standing in my name that:

"This House:
(1) Regrets that the Attorney-General has refused to make
public his reasons for his decision to drop charges

against the Spanish Customs Officers;

(2) Considers that his remarks about sovereignty were
in approgriate;

(3) and believes that the announcement of this decision
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only & few days after the disclosure of his initiative
about cooperation on law and order, appears to be
connected with this decision".

Mr Speaker, when I gave notice of this motion over a month
ago it was described in certain sections of the media as
a motion of censure. Without trying to do your job, Mr
Speaker, which 1is to rule when necessary whether a motion
is one of censure or not I can say for my part that it is
not a motion of censure, it is not intended to be a motion
of censure, nor is it a motion of no confidence in the
Attorney General. Aand I say that because, in my view, it
would be improper for me as a Member of the House, as an
Elected Member of the House, to try to do that. If I were
to do that I +think that would be rightly interpreted as
an attemct at interference on the part of Legislature with
the Judiciary and with the procedures which are adogpted
in the Administration of Justice. As we said in the Press
Release that we issued at the time, the first week in January,
we do not question the Constitutional right which the Attorney
. General has to make decisions of this sort and indeed to
take this sgpecific decision. The matter of course in itself
has got far wider pgolitical implications and that it has
got these wider gpolitical implications became abundantly
clear, 1if it was not clear right from the beginning because
of the events of last summer. Events with which we are
all familiar but I think it is important that I should make
specific reference to the intervention of what the Chief
Minister would call the Government of the Kingdom of Spain
in instructing the men not to aprear in Court after they
had been granted bail because Madrid did not recognise the
jurisdiction of the Gibraltar Courts. This of course is
the matter that most immediately 1linked the whole isSue
to that to the Sovereignty question, because the Government
in Madrid took this attitude because of their attitude to

the gquestion of British Sovereignty over Gibraltar. The
jurisdiction of the Gibraltar Courts is an attribute of
British Sovereignty over Gibraltar. Any country when it

exercises sovereign rights, one of the attributes emanating
from Sovereignty 1s +the jurisdiction of its Courts. And
then of course in the aftermath of these events we saw over
a long reriod of +time delays at the frontier, a very
heightenea level. of activity on the part of the Sganish
Customs nelicopter all leading and contributing to the public
in Gibraltar becoming incensed at the time, feeling very
strongly about the matter last month and I would say that
this feeling is still very sensitive even to this day about
the whole issue, but 1in particular last month there was
a Ffpublic outcry when the decision to drop charges was
announced and that 1is why we felt that guestions that we
had initially intended to ask here in the House should be
followed ur with a motion. The strength of feeling became
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evident in a phone-in on GBC Radio on Friday 5 January and
in the many letters that were written to and published in
the Gibraltar Chronicle and what is perhaps rather more
unusual, an unusually large number of letters in the Panorama.
The Panorama does not tend to receive the amount .of
correspondence from the general public which the Chronicle
does but on this occasion Panorama did apparently receive
a very considerable number of letters and five or six of
them were published and which showed wvarying degrees of
annoyance on the part of the public. I think it was
particularly unfortunate Mr Sgeaker that the +timing of the
decision to drop the charges came shortly after the Diario
16, published statements made by the Spanish diplomatic
sources close to the - I forget whether on that occasion
it was the Spanish Foreign Minister himself or diplomatic
sources close to the Spanish Foreign Ministry, to the MFA
in which threats were made against Gibraltar, and of course
we  have seen a continuation of these threats during the
pursuing six weeks of so and only last week indications
from Sefior Ordofiez that Spain would be adopting a tough
line against Gibraltar and introducing a much more stringent
regime at the frontier. So this continues to incense peorle.
Without trying to Jjudge whether the Attorney General was
right or wrong, I think the motion deals with three aspects
of the matter. I will make my own view about the decision
of the Attorney General clear in a moment. In the first
place the Attorney General refused to make public his reasons
for the decision that he took. I think that thereby he
weakened his credibility in asserting that the decision
was his and entirely his, and that he had not been influenced
by anyone. I would find it very difficult to believe, Mr
Speaker, that before taking that decision he did not clear
it through the Foreign and Commonwealth Office, through
the usual channels, ie the Deputy Governor or the Governor

that I £ind very very difficult to believe. He made it
clear that he did not tell the Chief Minister about his
decision. Apparently the Chief Minister was indistosed
and was not informed. I wonder whether his gredecessor

informed the Chief Minister when he took the decision to
level charges in the first gplace or not, I just wonder.
I think that in any case the second decision that of drogping
charges which I have no doubt, as I say, unless the present
Attorney General is derparting from what I have known over
many many years to be the established practise, I think
at the very least that what he must have done was to inform
the Deruty Governor, and gquite honestly +that he did not
inform the Chief Minister, because the Chief Minister was
indisrosed, in my view is a fpoor excuse and I would have
thought that the matter 1is so sensitive, was sensitive,
that anyone could tell that it would become a sensitive
public issue and remains a sensitive matter. It is so
sensitive generally, regardless of the passage of time,
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that if only as a matter of courtesy, I think, that the
Chief Minister should have been informed. If I had been
Chief Minister at the time I would certainly have expected
to be told, even though the decision was for the Attorney
General to make and if I had not been informed I would have
been very annoyed about it. I would not have interfered
in any way but I would have told him what my view was, as
indeed I am going to do now, and that is that I do not think
the decision is so much wrong in itself, but that because
of the wider political implications which the matter acquired
because of the strength in feeling in Gibraltar over the
issue, because of the conclusion that people arrived at
and at once saw this in the tone of the correspondence to
the press, in the comments that were made in the phone-in
that I have referred to, people rightly or wrongly, and
unfortunately in my view, come to the conclusion that Britain
and British ex-pats working in Gibraltar, do not care about
Gibraltarians and their feelings and I think it is important
that that should not be the case and that it should not
even give the impression that it is the case. I think that
the way that the public has read everything is, and seen
from my point of view as well, this is a measure which smacks
of appeasement when Spain is trying to bully us again. There
are threats, longer delays at the £frontier still, why?
Because of +their annoyance at the non-implementation of
the Airport Agreement and notwithstanding the fact that
the charges have been dropped, notwithstanding the fact
that the Attorney General and I would not criticise him
for his initiative on law and oxder not for one moment,
notwithstanding that desire +to cooperate in this sphere
of law and order, nevertheless in spite of that the
blandishments against Gibraltar continue to be an ever present
feature of Spanish policy on the part of the Foreign Office
towards Gibraltar. What does the Attorney General do against
the background of all that? He ignores the rpolitical
Government with whom he has to sit in the House, with whom
he meets in Gibraltar Council. I am using rather strong
language 1f I say that it appears that by mnot informing
the Chief Minister he makes the Chief Minister look a fool
in the gprocess and that should not. hapren. It should not
harpen and it should not appear that there should be any
possibility of that being the case because the office of
Chief Minister 1s a very imgportant one and whoever holds
it has a dignity and that that dignity should be ugheld
at every stage. On Saturday 30 December, the Attorney General
announced in the Gibraltar Chronicle, that he was taking

an initiative on law and order. On Thursday 4 January,
the Gibraltar Chronicle published the news that charges
were being drogred against the Spanish Customs men. In
between we had the New Year Public Holidays. The Chronicle

in order to rpublish the story on the 4 January must have
been informed by the Attorney General on Wednesday 3 January,
so you have the initiative of law and order on Saturday
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30 December. The 31 December is a Sunday, the 1lst Monday
is a Public Holiday, so in my view it could not have done
during the working day in between. 4

MR SPEAKER:

Could I just stop the Leader of the Opposition Jjust to clarify
the dates. Is he saying that that is so or that he is
assuming it to be so?

HON A J CANEPA:

I am assuming that in order for the Chronicle to carry the
story on Thursday 4 January, they would need to have been
appraised of this at least the day before ie before the

" Chronicle was put to bed as it were, and that must have

been Wednesday 3 January. So on that time-scale there was
only one working day in between, Tuesday 2, so a great deal
of thinking must have gone on in between, before reaching
the decision. I honestly, Mr Speaker, find it difficult
to believe him when he says that the two matters are not
linked and I think it is a pity in a way, from his own point
of view, that he did not 1link the two matters because I
think his case would be much stronger. If it is the interest
of law and order, in the interest of crime crevention, in
dealing with this horrendous gproblem of drug trafficking,
with the problem of terrorism and so on, that there should
be close cooperation between the authorities involved with
the administration of Justice and public order, law and
order, both in Gibraltar and in Spain, and I for one would
say that it is in the interests of all of us that that should
be the case, then I think that building on that initiative
the Attorney General could have presented the decision to
drop charges in a far more positive manner because in logical
pursuance of the first initiative, of that initiative, then
he could have said, as a gesture of goodwill, it is logical
that we should not continue to sour relations between
Gibraltar and Spain on this issue and that we should wige
the slate clean and drop the charges and make a fresh start
because there is going to be cooperation on this vital area.
Not everyone might have adreed with him, but at least the
peint behind the decision, I think, would have been
understood. So in trying to be economical with the truth,
I think, the Attorney General rerhaps initially inadvertently
weakened his case. However he had an opportunity to have
clarified matters later on, but all that he succeeded in
doing was in weakening his case on the actual issue itself
of the dropping of the charges and in weakening his case
for the initiative that he had decided to take on law and
order. Now the events of last summer and their aftermath
particularly the Sganish Government itself bringing in the
question of sovereignty, as I said have given the whole
matter a political direction. It was no longer curely within



the domain of the Judiciary, whatever the Attorney-General
is quoted as saying about sovereignty in the Chronicle and
where he did say that he wanted it to show a willingness
by Gibraltar to put to one side the question of sovereignty
which is a political matter. As I said the Spanish Government
by the instructions which they issued to the Spanish Customs
men gave the whole thing a political slant and by the
subsequent action taken and the whole aftermath of it all
and the continuing aftermath of it all, it cannot be kegt
within the domain of the Judiciary, it is in the political
arena and that is inevitable with virtually everything that
concerns every facet of life in Gibraltar vis-a-vis our
neighbours. The Attorney General stated in the Chronicle
and we have heard since, quite recently, that he wrote letters
to various newspapers in the United Kingdom, 'The Times’' and
‘The Inderendent’ and that these letters were not published.
Perhaprs if they had been published, later comments that
he makes about cooperation were perhaps when he talks again,
quoting <from the Gibraltar Chronicle, he was’ anxious to
show &that there was not a complete breakdown in cooperation
with Sgain, but when I read the Chronicle I was in doubt
whether the degree of cooperation that he was referring
to was limited totally to the gquestion of law and order
and/or whether it did not touch on other aspects political,
economical what have you. Perhaps if the letters had been
published by these newspapers that matter could have been
clarified, but it was not clear to me then and it is not
entirely clear to this day. Now why were not the letters
published in The Times and in The Inderendent? I would
say that 1if letters are received by editors of these
newsgarers, I know that the Area, I think in this morning's
Chronicle there is a story about the Area publishing a letter,
but the Area is a different kettle of fish altogether to
The Times and to The Independent. I +think the editor of
these newspapers receiving a letter from the Chambers of
the Attorney General would not touch it with a barge gpole
because they would be suspicious that there could be a legal
wrangle involved and that they could get somehow involved

in that wrangle. If those letters or similar letters had
come from the Office of the Chief Minister, they would more
likely have been rgublished. I think that the mistake of

the Attorney General in announcing his initiative and then
also in announcing his decisioh to drop charges was that
he was too forthcoming with the press and I would advise
him not to be. .I think as Attorney General he should not
get himself involved in areas such as dealing with the press
which can be a pitfall for anybody even for the most
experienced fpolitician, it can be a ritfall, and decisions
of that nature I would suggest and I am not being patronising
but talking from the exrperience of many many years should
be the subject of a very carefully worded terse statement
issued from the Office of the Attorney General and that
is the end of the matter. No more statements, nothing further

said, because the more that you tell a newspaper, the more
tltxat': the Attorney Gereral would be opening himself uc to
misinterpretation, to other comments being made, to all
sorts of things being said and the degree of misinterpretation
increases directly with the length of the columns that are
published in newspapers and that is something that I learned
frox}'« observing over a number of years his predecessors in
action. They had very very little to do with the media,
they did not want to get involved and if they did, I imagine
that it would be by way perhaps of an of the record briefing
perhars so that anything that was happening could be better
understood by the media and any story coming out would be
thereby more accurate. I would advise him for the future
that‘ he should be trite, terse and the statement should
suffice. So, I think, that part of the pgroblem was and
has been that the Attorney General has mishandled the
presentation of the matter and that is why I advise him
to be more circumspect in future. There is always the danger
of ‘officials or official members of +this House being
misinterpreted in what they say. Moreso vperhars because
they are not elected members and they are not directly
answerak_)le or accountable to the w=electorate and therefore
there 1is a greater danger of misinterpretation and when
you are dealing with matters about which the gublic in
Gibraltar is very very sensitive, and has been for very long,
then you have to be even more ‘careful. To make statements
of the nature that were made without clearance and surcort
f}:om the elected Government is to enter, to walk into a
dangerous minefield, and the mines . are going to exclode
and they have exploded. In a final analysis if the matiers
that vyou deal with you can also carry the members of
the Opposition then it 1s always useful because thev are
not likely to do what is happening this afterncon. That
is unlikely to hagppen. I think that in a way, Mr Sceaker,
11; is unfortunate that matters developed the way that they
did. 'I tried to be fair bearing in mind that there has
been intense feelings on the matter in Gibraltar. I hoge
the Attorney General understands that and I hore he realises
that we, as elected members of the House, par%:icularlv when
you are in Opposition have more time to do that and gart

of the ‘job of the Orrosition is to talk to rpeorle. We have
more time than Government ministers whose work involves
a lot of time spent within four walls at meetings, etc. We

have more time to walk around and to talk to ceorle and
I hore he believes me when I say that we have a du=vy to
reflect the views of the rceorle that we rerresent and in
Gibraltar, matters that touch Srain we are veryh very sensitive
and we are sensitive not because we do anythincr— wrong but
because all we .want is to be allowed to lead our lives in

peace. We are sensitive about the matter because they will
no‘r.: leaw.a us alone and hence that is why I feel bound to
bring this motion to the House. Mr Speaker, I commend the

motion to the House.

—
w
[63]
.



Mr Speaker then proposed the question in the terms of the
motion moved by the Hon the Leader of the Opposition.

HON ATTORNEY-GENERAL:

Mr Speaker, I have listened very carefully as I am sure
all of us have to what the Honourable the Leader of the
Opposition has said. I have also read and I am sure we
all have seen the various letters which have been written
in the press about the subject matter to which this motion

relates. The various editorial comments which have apreared
in certain newspapers and the amount and degree of
assumptions. To a certain extent the Honourable Mover of

this motion concedes that he has made assumptions and I
have read also that there are opinions which have been
expressed and the conjecture which has crept into the subject
matter contained in the motion proposed by the Honourable
Leader of the Oprosition. But Mr Sreaker, what I ask this
House to do 1is to just pause for a second or two and step
back and consider objectively what the reality of the
situation 1is. Now Mr Sgeaker, the Honourable Mr Canera
has suggested that I am derarting from established practice
and he has compared the decisions or the manner in which
I have carried out certain duties in the office of the
Attorney General since I took it, firstly on a temporary
basis in September last year and then substantively when
I was arprointed formerly to the post by His Excellency the
former Governor in early November of last year and, Mr
Speaker, it must not be overlooked that I did not arrive
in Gibraltar yesterday. I have been here for some five
and a half years now and in those five and a half years
privileged to have seen a tremendous growth and a fundamental
change in Gibrailtar, in the structure of it and I hore I
have in some way played a part in the future of Gibraltar.
I have never regretted for a moment coming to Gibraltar.
Not for a single solitary second. The only thing I do regret,
Mr Stgeaker, is that £firstly I did not have the opportunity
to come here earlier and secondly, the fact that I did not
perhaps seek to create the oprortunity of coming here earlier.
But not for a moment have I regretted coming here. It is
well known that when Mr Thistlethwaite, the prior Attorney-
General, left I was rather reluctant to take on the rpost
of AttorneyGeneral, having been his No.2 as Senior Crown
Counsel for some five years and having been called ugon
to substitute in that post for different geriods of time
on gquite a considerable number of occasions, but MrSgeaker,
I was encouraged to change my mind by a very large number
of rgeople, both inside and outside Government and my own
profession, the legal profession, and I am deeply grateful
to them for persuading me to change my mind. I am proud,
Mr Sgeaker, to be Gibraltar's Attorney—-General and I do
not intend going home yet despite the number of gpeorle who
have offered to buy me a one way ticket.

Laughter.
HON A J CANEPA:

Mr Sgeaker, we do not have the funds on this side.
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HON ATTORNEY GENERAL:

I accept that wholeheartedly Mr Speaker. .
Now Mr Speaker, I am well aware how my predecessor did his
job as Attorney General and I am well aware of the reasons
he expressed for leaving the post when he did and not staying
on any longer. I 1liked him very much and as I said in the
Supreme Court in October of last year it was a most beneficial
and rewarding exgperience for me to have worked with him
for the five years that I did and when I took on this job,
Mr Speaker, I had no elusions whatsoever but that it is
the most difficult and demanding job to have to carry out
and I knew that I would have to make decisions, from time
to time, which would not always be received with complete
popularity and accord. I knew that there would be a certain
amount of dissent and some people perhaps would be irritated
and extremely annoyed even, if I may go to that extent,
with decisions which I had to make. Mr Speaker, I did not
promise to do the Jjob anything other than in my own way,
to the best of my ability with complete loyalty and complete
dedication to those whose interests I am here to serve.
I have done that, so far, and I will continue to do it for
the rest of the time I hold the office. And when I am called
ugon to exercise my constitutional powers, Mr Sreaker, when
I am called upon to exercise such discretions and to make
decisions, I do not unfortunately have  time to hold a
referendum, to see if those decisions will be rpopular with
all those rpeople who consider they are concerned by the
decisions and who are interested and feel they are affected
by the decisions which I make. If I can make a decision
which has a 100% accord, well that is abosolutely marvellous,
but if I cannot do that, Mr Speaker, and I can make a decision
only, which 1s pgopular with some rpeople and most unpopular
with other georle, well that is unfortunate, but as far
as I am concerned it has to be acceptable because the decision
is mine and I am the person who is paid to make it. Now,
Mr Sgpeaker, there are four ways in which a criminal
prosecution can be terminated. Firstly the Crown can seek
leave to withdraw and in that case the Courts indulgence
is required. Secondly, Mr Sceaker, the Crown can ask the
Court to allow to 1lie on the file a particular charge or
charges which the Crown do not propose to proceed with and
that is done frequently, Mr Sgeaker at the Sugreme Court,
for example, if a person is charged with possession of a
controlled drug, a simple rpossession and in the alternate
with rpossession with intent to surprly and obviously what
the Crown is really alleging is that the accused was in
rossession of that controlled drug and at the time of being
in rpossession his intention was subsequently to gpass it,
or a part of it, to another person and that is a far more
serious charge of course than simply being in possession
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of it with intent to use it purely himself. If in that
event, Mr Speaker, for example, the defendant, as often
happens in cases in Gibraltar pleads guilty to the more
serious charge of being in possession with intent to supply,
then it is quite appropriate and completely usual and common
for the Crown to ask leave of the Supreme Court for that
count or charge of simple rpossession to lie on the file
and not to be proceeded with without the leave of the Supreme
Court or a Court of Appeal. Now, Mr Speaker, in both the
examgles that I have given so far, are two methods for
terminating the prosecution, you will appreciate that the
Crown is adopting either of those methods is seeking the
Courts indulgence and the Court is perfectly entitled to
say "give me reasons why you consider I should grant the

indulgence you are seeking”, and if the Court does that,
well of course Mr Speaker, the Crown has an obligation to
give reasons. But there are two other ways, Mr Speaker,

in which a criminal fprosecution can be terminated and that
is when the Crown does not have to give reasons. The Crown
can offer no evidence and themselves invite the Court to
dismiss the charge. That serves as an acquittal, Mr Sgeaker,
to the defendent of the offence with which he 1is charged
and the Crown does not have to give any reasons for dealing
with the case, for terminating the prosecution in that manner.
Fourthly, and finally, Mr Sgeaker, we come to what this
motion is really all about and that is the priviledge, the
constitutional griviledge, which 1is vested in the Attorney
General and only in the Attorney General to terminate a

prosecution by the entry of a nolle prosequi. Now, Mr
Sgeaker, that is a constitutional power which is enshrined
in our Constitution Mr Sgeaker, and as far as I am aware

it is a power vested in the Attorney General of all countries
who either have a written Constitution or who have a syStem
of justice based on the British system of Justice, Criminal
Justice, I am talking about of course, which we rpractise
in Gibraltar. In my public capacity, Mr Speaker, as the
Attorney General, that ppower is now vested in me. The
Honourable Leader of the Opposition has been kind enough
and quite grogperly conceded that he recognises my
constitutional «right to terminate a prosecution when I
consider it agprogriate to do so,.and with resgect, it is
right and apgrogriate for him to recognise that that fpower
is indeed vested in me, but what he dces not aprear to
recognise, with respect Mr Speaker, 1is that not only do
I have the right to terminate a gprosecution but I also have
the right, and I <certainly have ne obligation, to give
reasons. And if I do not have an obligation, and I certainly
do not have such an obligation to give reasons Mr Sgeaker,
then it follows that I have the right to decline to give
reasons, either rpublicly or privately or both, for any such
decision I take. Because Secticn 77 of the Constitution
reads +this way, Mr Sgeaker, "The Attorney General shall
have power in any case in which he considers it desirable
so to do -
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(a} to .institute and undertake criminal proceedings before
any court of law (not being a court established by
a disciplinary law); .

(b) to take over and continue any such criminal gproceedings
that may have been instituted by any other person or
authority; and, most importantly perhaps, Mr Sceaker,
in the context of this motion:-

{(c) to discontinue at any stage before judgement is delivered
any such criminal procesedings instituted or undertaken
by himself or any other person or authority®.

And sub-section 2, Mr Speaker, statesr

"The powers of +the Attorney General under the gpreceding
sub-section may be exercised by him in person or through

any persons acting in accordance with his general or sgecial
instructions”. .

Now just let me pause if I may for a moment there, Mr Sgpeaker.
When the Attorney General enters a nolle rrosequi that can
be done in two ways. He can either go to Court rersonally,
he cannot send a rerresentative of his Chambers for this
purrose, he must either go to Court rersonally and tell
the Judge or the Magistrates, personally, that he has decided
in exercise of his constitutional powers to discontinue
the prosecution in that method. Or, Mr Sceaker, what he
can do is to sign a written dJocument and this is always
how the entry of a nolle prosequi has been effected in the
five and a half years of service I have been in Gibraltar.
It 1is effected by the signing by the Attorney General of
a written document and that document begins, Mr Sgeaker,
by saying that the Attorney General considers it desirable
and that is the rphraseology which always has been used in
each and every nolle prosequi that I have seen entered in
Gibraltar during my time as Attorney General and during
the five years or so I served as Senior Crown Counsel to
the former Attorney General. Mr Sgeaker, he considers it
desirable. Then the document goes on to recite the name
of the defendent and the charges which the Attorney General
is discontinuing, which might of course, Mr Stgeaker, be
all of the charges with which that defendent is at rgresent
faced, or it might not, it might be only one or more of
several charges with which the defendent 1is faced. That
again 1is something for the Attorney General to determine
when he decides to exercise his constitutional powers under
section 77. The name of the defendant and the charges
discontinued are set out and the nolle gprosegui continues
by confirming that the Attorney General hereby discontinues
all criminal proceedings in respect of the aforementioned
charges and the document is dated and signed by the Attorney
General and it is then filed in the agprropriate court, the
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Magistrates Court, the Supreme Court or the Court of Appeal
because the Attorney General's powers extend to any Appelate
proceedings still being continued at the time he decides
to exercise his powers. And under Section 58 of the Criminal
Procedure Ordinance, Mr Sgeaker, the court then has a duty
on receipt of such a nolle —frosequi to discontinue
proceedings, to note in their records that the proceedings
are being discontinued in that fashion, to notify the
defendent, if he is not present in court when this haggens,
and thereupon to discharge him from all further involvement
in those proceedings. Now Mr Speaker, the entry of a nolle
prosequi is not an acquittal it is not the same as a verdict
of finding someone not guilty and it is always ogen to the
Attorney-General, present or any future Attorney-General,
at any time to resurrect that prosecution, if circumstances
arise which again, in his opinion, render that course of
action a Jjustifiable course of action to take. Now, Mr
Speaker, most importantly sub-section (3) of section 77
says this

"The powers conferred upon the Attorney General by paragrachs
(b) and (c) of subsection (1), those to which I have just
referred to, Mr Sgeaker shall be wvested in him to the
exclusion of any other person or authority: and, Mr Sgeaker,
I lay, if I may, emghasis on those words because they are
of paramount importance in the context of this motion. "To
the exclusion of any other person or authority”. Mr Srgeaker
there is a proviso which says "where any other rperson or
authority has instituted criminal gproceedings, nothing in
this sub-section shall grevent the withdrawal of those
rroceedings by or at the instance of that person or authority
at any stage before the person against whom the groceedings
have been-instituted- has been charged before the court".

Let me explain, Mr Speaker, where and in what circumstances
that proviso could arise, or agply.

For examgle, if the Commissioner of Income Tax had issued
a summons, or ciminal summons, in the Magistrates' Court
alleging that an employer had deducted tax from an emrloyee
under the PAYE system and had failed to account to Government
for that tax and that, as the House is well aware, amounts
to a criminal offence and such a grosecution would normally
"be instigated by the issue of a summons against the employer
alleged to have been guilty of such an offence by the
Commissioner of Income Tax in the Magistrates' Court. Now
if between the issue of the summons, Mr Sreaker, and the
hearing date of the summons when one would exrect the gerson
against whom the summons has been issued to appear before
the Court, the tax alleged not to have been rpaid is rgaid
and the Commissioner of Income Tax, in his discretion, wishes
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to terminate the prosecution, then that proviso would apply.
And he would not have to come to me, in those circumstances

and say "Can I have your permission to do -i:z". Because
he could do it of his own volition as a result of the contents
of that gproviso. So the fact that that constitutional is

vested in the Attorney General, to the exclusion of any
other person or authority, is as I have felt it agrrogriate
to illustrate to this House, subject to the grroviso I have

just mentioned. Now, Mr Sgeaker (4) is without doubt the
most crucial sub-section of section 77 for <the Ffurposes
of that which we are considering now. Because sub-section

(4) states:

"In the exercise of the powers conferred ugon him by this
section the Attorney-General shall not be sulject to the
direction or control of any other gerson or autherity”.

Now, Mr Sgeaker, it is one thing for the Hecn the Leader
of the Orposition to say that he recognises my constitutional
right to terminate a grosecution in the manner I did this
one against the four Sganish Customs Dfficers whec were accused
of landing on Gibraltar soil on the 30th June of 1last year
and committing offences contrary to the Firearms Ordinance
and the Immigration Control Ordinance. It is one thing
to very grrorerly, if I may say so, recognise oy authority
to do that but it 1is another thing to suggesz, as he has
done, that I am in any way obliged to give reasons publicly
for my decision. Because to ask this House =oc exgress a
regret that I have declined to make publicly kncwn my reasons
for the decision I reached, Mr Sgeaker, mus: necessarily
imply that I have some sort of obligation to give reasons

for the decision. I say Mr Sgeaker, that I do not,
constitutionally or otherwise have any obligazion to give
any reasons whatsoever for that decision. Now, Mr Sgeaker,

it is my experience, and I say my experience, it Is my belief,
from such research as I have been able to carry out that
by convention the Attorney-General never gives reasons,
rublicly for the decision which he reaches. Ee may consult
and seek the views of other gersons prior to rsaching such
a decision and grior to terminating the criminal crosecution.
He may decide as a matter of courtesy, not ctligation, Mr
Szeaker, but courtesy to inform others of ths decision he
is taking after making the decision, as I did in this case,
I felt as a matter of courtesy, because of txs defendants
being who they are, that I should inform hi Excellency
the Governor and I did and if the Hon the Chief Minister
had been readily available to contact at the tizme, I would,
as a matter of courtesy, but most certainly nc:z as a matcter
of obligation, have informed the Chief Minist=sr also. Mr
Sreaker, I never have, and I do not ever =axvisage, any
circumstances arising where I would f£find it necessary or
arpropriate to go to the Governor or the EZca the Chief
Minister and say I am thinking of terminating = rrosecution




by this manner, do I have your rpermission to do it. I do
not need the Hon the Chief Minister's rpermission to do it
and if I know him Jjust half as well as I feel I do, Mr
Sgeaker, he would not want me to do it. He works 25 hours
a day, 8 days a week to cope with all the problems he has
to cope with now and he does not want, and I say this with
the utmost . confidence and conviction, Mr Sgeaker,
he does not want me going to him and burdening him with
rroblems I am paid to cope with and seeking his views on
decisions I am paid to make. Decisions my office require
me to make, whether or not they are rpogular or ungopular,
with all or with some, they are my decisions and I will
not shirk from making them unpopular or popular I think
they may subseguently grove to be. Now, why, Mr Sgeaker,
is the Leader of the Orpposition asking this House to regret
that I have declined to make rublic my reasons for the
decision I took in this case. Is it because the Sganish
Customs Officers are alleged to have fired shots on Gibraltar
soil? Is it because they landed in Gibraltar soil? Is
it because they are Customs Officers? Or 1is it because
they are Sganiards? Not Gibraltarians, not English, not
any other nationality, but Sganiards? Is it? Well only
he knows that, Mr Sgeaker. However, Mr Sgeaker, as far
as I am concerned I am paid to ugphold the rule of law. I
am paid to represent the interests of the Gibraltar Government
and the office of His Excellency the Governor and I will
do that to the utmost and the very best of my ability. But,
Mr Sgeaker, in upholding the rule of law, which has been
stcken about in this House on a number of occasions, as
far as I am concerned all men are equal in the eyes of the
law whether they be Chinese, Jaranese, Lebanese, Sganiards,
English, Gibraltarians or whatever, they are all entitled
to egual treatment and to equal consideration so far as
the law 1is concerned. And when I am called upon to make
a decision they will be considered and they will receive
equal treatment in that fashion. Now, Mr Sreaker, when
a nolle prosegui is entered, a grosecution is terminated
in this fashion, it is because the Attorney-General holding
the office at the time, on the circumstances, or based on
“the circumstances of that offence and all other consideration
affecting those rgarticular charges and those cgarticular
defendants, he deems it desirable that the prosecution should
nct be continued with. Now, Mr Sreaker, let me tell this
House and let me make it as clear as I fpossibly can to this
House that this was my decision and I stand by it and I
take resgonsibility for it. I was not, as has been suggested
perhaps, rressurised by the Foreign and Commonwealth Office,
the Chisf Minister, anybody in Government, His Excellency

the Governor or anybody else to make this decision. I tock
it, Mr Sgeaker, I took it on my own volition under no
pressure, under no compulsion, under no persuation whatsoever.

If it turns out to be the wrong decision, and for those
in Gibraltar who now, andéd since it was taken, may think
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it is the wrong decision, well fine. But it was my decision,
I. took it on my own volition not as & result of any gressure
or rpersuation brought to bear on me. There was no such
pressure or persuation let me tell this-House from any quarter
whatsoever. Now, Mr Speaker, when the rrosecution was brought
following the incident which occurred at Eastern Beach on
30th June of this vyear that was the decision of the then
Attorney General, his decision, a decision which he was
entitled to make, and whether I agree with that decision
is totally irrelevant. I was not 'Attorney-General at the
time, he was. And what I will do, Mr Sgeaker, as strongly
as I can, is defend his right to have made that decision,
to have made the decision he thought, at the time, was the
aprropriate decision to make. Mr Sgeaker, I will defend,
with equal vigour, my decision, my right to make that decision
which I made some five or six months later. As I have said,
I decided to terminate +the gprosecution because I decided
and felt it was the arrrorpriate decision to take. Mr Sgeaker,
I am not pregared, still to make known publicly my reasons,
to this House, or make known my reasons gpublicly anywhere
else for the decision which I +took at that time. I have
stood by that constantly and I will continue to stand by
that. No matter what motions are brought and no matter
what criticisms are made of me for having made the decision
which I made. ©Now, Mr Speaker, why is the Attorney-General,
you may think, you may wonder not obliged to give reasons
for his decision? Why by convention does he not gublicly
give reasons for his decision. Surrose, Mr Sgeaker, I was
faced with a situation where a defendant had been grosecuted
for a criminal offence and he was waiting trial say at the
Magistrates' Court or the Surreme Court, where trials do
not always take place as quickly as one would like and then
I was suddenly rpresented with medical evidence to satisfy
me he was suffering from a terminal disease and he only
had a very short time to live and if in the exercise of
my comgassionate discretion I decided to terminate that
rrosecution am I expected to discuss with the gress what

terminal disease he was suffering from. What about if it
was Aids, was I expected to tell the gress that, Mr Sreaker.
Am I surposed to make known my reasons? Am I excected to

give reasons in circumstances like that? Do I give reasons
for having exercised a compassionate view and brought to
an end the rprosecution against him? One other examcle,
Mr Speaker, suprose a girl with an illegitimate child alleged
that some man had raced her and sugpgose it became arzarent
during the preparation for the +trial that +the defendant
who 1s charged with that serious offence intended to raise
a defensive consent and arrlied to the judge for leave to
seek to gproduce evidence of her connection with other xen,
of her sexual connection with other men, and <this girl as
a result of the comglainant in the hyrerthetical rare case
was terrified about coming to court and knowing that rrobably
her character would be smudged. What do I do in a situation



like that? I have two choices, I can either force her to
come to court by the issue of witness summons followed by
her rphysical arrest if need be or I can take again the
compassionate view to be sympathetic of her gposition and
I can terminate the prosecution in this fashion. But again
Mr Sgeaker, would the Honourable Leader of the Ogposition
or anybody else in this House expect me to talk to the press
and to talk to the public about my reasons in those
circumstances, for having brought that grosecution to an
end. In all the cases, in the time I have been in Gibraltar,
where a nolle prosequi has been entered, the Attorney-General,
to my knowledge, has never been criticised and he has never
been asked to make public the reasons for the decision he
took. This is the first time this has hagrened, certainly
since I have been here, and this House may wonder why. Now,
Mr Sgpeaker, +the House I suggest should consider whether
in moving the motion in the manner in which the Honourable
Leader of the ogprosition has done, what he is really trying
to do is to question my constitutional rosition. This House
I respectfully suggest, Mr  Sgeaker, should accert mnmy
entitlement to decline to make known my reasons cgublicly,
rather than express regret, as the Honourable Member has
suggested is agprorriate. Mr Sgeaker, the moticn is in
thrse parts and the second part of the motion asks the House
to consider that my remarks about sovereigniy were
inarrrorriate. Let me say this that when I told the gress
in resconse to gquestions, and let us bear in mind, I do
not ring up the press and tell them what is haprening rather
they ring me ug because they have heard something which
thevy might think is an item of news worthy of inclusion
in their respective newscarers or worthy of reporting on
radio or television. Now if I refuse to talk to them well
I get criticised for that and if I do talk to them, sometimes
I am not quoted with absolute accuracy, and I thank the
Honourable Leader of the Orrosition for the adviss he has
given as to the care I should exercise when spesaking to
the rgress. He is absolutely right about that and it is
not the first time I have been given such advise. Also,
Mr Speaker, it is not the first time I have given such advise
to those who are junior to me. I have got something like
thirty vears experience, Mr Sgeaker, in the legal rrofession
and I do know that evean the slightest misquoting of scmething

I say in +the rress «can rput a different context, a
fundamentally different context, on the regort which they
make. What hapgened in this case, Mr Sgeaker, 1is as most

members of the House, I believe, know already is that the
gress rang me up and they asked me firstly about what has
been termed "the initiative I am taking in continuing to
pursue and horefully imgroving the degree of cooreration
which exists at rresent between the law enforcement agencies
of Gibraltar and Sgain so far as criminal Jjustice and the
enforcement of it is concerned" and I was asked way I was
taking this initiative and what I rointed out is that this

was a furtherance of "the degree of cooperation which the
Commisgioner of Police, both present and past, had gpursued
for quite some time and I felt that the time had come for
certain initiatives to be taken at a legal level, at my
}evel, in my grublic capacity and I was asked Mr Sgeaker,
if T felt that that could possibly be interpreted by Spain
as a weakening of Gibraltar's resolve to resist Spain's
claim to sovereignty. That 1is what I was asked and the
reply I gave was that that had nothing whatscever to do
with me. I have said in this House that I am not a politician
and ;‘do not want to be. I have no wish to interfere or
rarticipate in rpolicy making decisions. Mr Sreaker, it
must be right, does any Honourable member of +his House
suggest that +the dispute between Gibraltar, Scgzin and the
United Xingdom concerning Sgain's claim to sdvereignty of
Gibraltar does have anything to do with me. I+ does not,
Mr Sgeaker. That 1is the answer and that is what I said
ln response to a question put to me and I did indeed say
that in the context of sovereignty having mothing to do
with me "look rput that to one side, it has necthing to do
with me, let the politicians continue to argus about that
and leave law and order, which are my resccnsibilities,
for me to endeavour to further to the advantage of Gibraltar®.
I was also asked virtually the same questicn again, Mr
Sceaker, a few days later when it came to the notice of
the press that I had entered, not that I was about to enter,
but that I had already entered several days earlier a nolle
prosequi terminating the prosecution against <the Spanish
officers. I was asked again exactly the same guestion and
I gave the same answer. Mr Sgeaker, sovereignty and politics
do not have anything to do with me because I am not an elected
member but an ex-officio member of this House. I have made
it crystal clear, I hoge, that I do not participate in policy
making decisions which in any way shage Gibraltar's future
and its growth or affect Gibraltar in any other Ffashion.
I see it clearly, Mr Sreaker, as my duty to see that the
law is carable of implementing the policies which the elected
Government wish +to fpursue. That is my 3job, as I see it,,
and if the 1law 1is not so cacable to advise on how, if at
all, it can be amended to enable Government to rursue the
policies it wishes to rpursue and whether, I gersonally,
like those rpolicies or not is utterly and totally irrelevant
in the context of my public office. When it comes, however
Mr Speaker, to the administration of c¢riminal Justice in
Gibraltar, that is something in resgect of which I have
a number of imrortant resconsibilities, that is what I told
the rpress, not once but twice. Mr Sgeaker, I will give
precisely the same answer 1if I am asked again and if this
well Mr Sreaker, so be it. I can deal with the third rart
of the motion much more gquickly Mr Sceaker. The House of
course is entitled to believe whatever it wants to believe



but I have told the Gibraltar Chronicle more than once and
I have +told this House and anycne else who is interested
that the +two decisions which form the subject matter of
this moticn, the entry of a nolle prosequi and my initiative,
as it has been termed on law and order, have absoiutely
no connection whatscever with the charges. Mr Sreaker,
when I first came to Gibraltar in late 1984, the gates were
locked at the land frontier between Gibraltar and Sgain
and it was only rpossible then to get across on fcot and
members of this House will recall much better than I do,
I am sure, that when you went across on foot to Sgain in
those davys vou were restricted as to what you would carry.

HON A J CANEPA:
No we do not recall, Mr Sgeaker, because we did not go across.
HON ATTORNEY-GENERAL:

Well I &:id Mr Speal

xer, for the first few weeks I was here,
first £ months, grior to the gates being orened and the
ned fully and it was not easy 1in those

7
frontier bheing oge
days. It was almost impossible from what I saw the ssarches
of handbags and so forth which were carried out to smuggle
anything across the frontier, but when in February 1985
the gates swung oren and to vehicular traZic and all and
sundry were allowed to come and go as they rleased, descite
the delays from time to time, substantial delays £from time

to to which +the Honourable Leader of the Oggosition
has mad reference and which we are all aware of, then the
level crime, serious crime, started to substantially

increase. Now even as Senior Crown Counsel and the then
Attornev General's derputy, Mr Sgeaker, that worried me.
It worriss me <that crime is continuing %o increase and it
is verv helpful for the learned Chief Justice as he always
does in his speech on the occasion of the ogening of the
Legal Year to give statistics about how many criminal
prosecutions thers have been. How many gersons have been
convictad and how many gpersons have been acquitted, but

what the courts do not get to know about, Mr Steaxer, is
the number of dockets which come to- my Chambers for advise
on whether there is sufficient evidence to bring a grosscution
znd we have to ssnd them back and say "in our view, there
is not". and wnat the courts of Gibraltar do not get to
know about, Mr Sgeaker, either than in the context oI the
Annual Report by the Commissioner of Polic is the number

=

numcer of crimes, committed in
hended becauss it 1s so easy
o steal something, for examgle, in Gibralitar
Spain where 1t disarrears

seems to be so easy in garzicul
other controlled drugs over the

crorerty from Spain into Gibralta

1€6.

Now of course that worries me, Mr Sgeaker, it is my Jjob
to be worried about that. Now, if by aprroaching the Sganish
law enforcement agencies and their legal advisers, there
is anything I can do to assist in stamping that out, or
at the very least contain it, then I will do it and I am
doing it and I will continue to make every rossible effort
I can. Mr Sgeaker, I would love to be able to say to this
House that I can guarantee my efforts in that resgect-would
be successful but I cannot say that. I can only gromise
to try and 1if my effort should gproduce no fruit whatsoever
then 1if the rpeople of Gibraltar for whom I do care descly
about, desgite what the Honourable Leader of the Opposition
has suggested to the contrary, if they want <to séy "well
he was a fool for even bothering to try", well fine, they
are entitled to say that. But at least let them say, Mr
Speaxer, I have tried, 1let them at least sav that. Mr
Sgeaker, the guestion of coogeration at this 1level, and
at all 1levels,. was something which was being discussed in
1984 when I first arrived. It was something which the former
Attorney General and myself freguently discussed with the
Collector of Customs, with the former Commissicner of Police
and with the rpresent Commissioner ‘of Police. All I have
done, which I did very quickly after taking uz the office
of Attorney General, 1s to take that one stage further,
that 1is all, and only a few days ago, Mr Sreaker, the
Commissioner of Police and I believe the Collector of

travelled to Sevilla and they had discussions ther
certain law enforcement agencies t
cooreration in the Criminal Justice 2
and Srain following on with the meeting which
month and which had been well rerorted in +ti
Other meetings I hore will be arranged, Mr
Commissioner of Police 1s making efforts in
ut I tell this House that there is no connec
batween the drogping of charges against the
Officers and the so-called initiative which
as one stage further, of the efforts which had
with for some very considerable time before
Mr reaker, i1t will come as
House to hear that I will be

am surs to thi

s
voting against this motion.
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HON CHIEF MINISTER:

Mr Sreaker, I am grateful to the Leader of the Ogpposition
for the way in which he has defended the motion on two counts
really. One that he has recognised that it is not really
the role of the House to question the function of the
AttorneyGeneral, which are in fact laid out in the
Constitution, otherwise we would be guestioning whether
the Constitution should give the Attorney-General the degree
of indegendence that he has and also because he has made
clear that he accepts that this is not & matter in which
the elected Government of Gibraltar has been involved in
taking a policy decision. He may feel that I ought to be
ugset for the fact that I was not consulted, but I do not
feel 1like that myself about it and it is a matter of
judgement. I also find in fact that when he explains the
kind of reactions that Gibraltarians have had as reflected
in the letters +to the press and in the ghone-ins and so
forth which as he himself put it rightly or wrongly is a
way that Gibraltarians react because of the harrassment
that Gibraltar has been, and continues to be subjected by
Sgpain, then as a Gibraltarian I feel the same way myself.
However I +think even 1if +the AttorneyGeneral were a
Gibraltarian he should not allow his nationalistic £feelings
to colour his professional judgement, and therefore, I think,
it is important that gpeople should understand that it has
to be like that and that it cannot be any other way. And
that the explanations given by the Attorney-General in,
if you like not simply, defending himself against the implicit
accusations in the motion but indeed, 1f you 1like, making
no arologies for the stand that he has taken 1is one which
the rest of us are entitled to disagree with or agrees with
but what we cannot do is seek to derrive him of his right
to take the rgposition that he considers to be his duty to
take and to defend it. And I do not think the House can
rass a motion regretting that the Attorney-General has refused
to make rublic his reasons for that decision that he took
without asking the Attorney-General to go. Whatever the
Leader of the Ogrosition believes, he mav think, that it
is not a motion of censure, but I think it is incomgatible
for the House to regret a decision of the Attorney-General
and say to the Attorney General he should continue to be
the Attorney-General, and I do not think that frankly......

HON A J CANEPA:

I do not regret the decision. It is his failure to give
reasons, Mr Sreaker.

HON CHIEF MINISTER:

Right, Mr Sgeaker, the decision not to make his reasons
rublic. That is still his decision and he has Jjust said
168.

that he will not make his decision public. He is doing
it in the exercise of his powers, I mean not only is he
entitled, under the Constitution to decide whether to
institute proceedings or whether to continue them or whether
to discontinue them but the Constitution also says that
he shall not be subject in exercising his fpowers to the
direction or control of any person or authority, including
the House of Assembly, which 1is set wup by the same
Constitution. So we cannot in fact try to direct the
Attorney-General or control him in exercising his rgowers
without being in breach of the Constitution. It seems to
me that if we regret the way he has conducted himself on
this occasion ‘we must be given a directive on how he
conducts himself on the next occasion that he has to take
a decision, or are we saying that we are not seeking to
control him, so he can keer on doing it and we keep on
regretting it. Coming to the second goint of the motion
Mr Sgpeaker, I am not sUre that the remarks over sovereignty
were arpropriate or inarrcrorriate, I think the spirit in
which the Attorney General said it was done and that he
is not doing that in the context of the bilateral Agreement
between Britain and Sgain under Brussels which 1is the
Agreement where the issue of Sovereignty is included and
the issue of cooreration is included and where the Attorney-
General certainly is reguired by the GSLP Government to
accert the policy on which the GSLP Government was elected
which is one where we reject the Brussels Agreement. The
Government rejects the Brussels Agreement, it £fought the
election on that issus, was elected on that issue and
therefore 1if it was any question of saying we are going
to have cooreration with Srpain as part of the Brussels process
then I would say to the Attorney-General you cannot have
cooperation with Srain under the Brussels rprocess. You
can have cooreration with Sgain, if that is going to enable
you to be more efficient in catching criminals because that
is what we are cgaying you for, but not to negotiate the
Brussels rrocess, so whether the report on what he saild
on sovereignty reflectad that or not I do not know and I
have looked at the reccrt to see whether there was something
in it that I could find inconsistent with our own position
as a Government on sovereignty and what the Chronicle of
the day rerorted was that the AttorneyGeneral insisted "thac
matters related to sovereignty were for rpoliticians". I
am responsible for the administration of justice and
sovereignty is one thing and international crime is another".
I think if you Jjust take sovereignty as one thing and
international crime is another in isolation, then you might
say "well what i3 he ur to, what is he trying to say?",
but I think if you read it in the context where he is saying
that the guestion of the Spanish claim on scvereignty is
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one which has nothing to do with his initiative on law and
order, then we would expect him to say that, because we
would not want it to be taken that the initiative that he
took on talking to the other side about law and order is
rart of the Brussels grrocess. The . Honourable Member had
in fact a question earlier on in this House abouit whether
the Attorney-General in fact had asked me or consulted me
about the frrorosed initiative with Srain on law and order
and he also asked me what my views are on this initiative.
Well first of all the answer is he did not consul:t me and
the second thin is that as far as his initiative 1is
concerned, if the initiative is intended, as I would exgect
it to be intended to horefully, rroduce better control, of
drugs smuggling into Gibraltar, which 1is what we want to
crevent, because we do not rroduce drugs here, 1if they are
consumed here they are imported from outside. And they
are certainly much more easily available in Sgain than they
are in Gibraltar. So if the initiative helrs to bring greater
aprrehension of gpeople intending to bring drugs into
Gibraltar, then I think it is a very good idea. Certainly
if the initiative 1s exrected to produce a more friendly
Sgain, then the answer is I do not exrect that it will produce
a more friendly Srain and it is none of the Attorney-General's
business to go about the business of producing a more friendly
Srain. So certainly I would not exgpect the Attorney~General
to have taken an initiative on law and order with our
neighbours in order to create a more friendly rolitical
atmosghere because that 1is not what he is there for. I
would expect him to have done it simrly because it is better
to try and get the cooperation on the other side which
unfortunately we have not had and which in fact I have on
more than one occasion told the international rress when
they have said "what you are doing is not cooperazing with
the ther side". “This 1is a result of accusation in the
Spanish Lress. We have had situations, according to the
information that I have from the Commissioner of Police,
where we have not been able to prosecute georle argrehended
because the evidence has been held in Sgain and the
Magistrate, the Judge or whatever in Algeciras has refused
samgle of the drugs to our tolices forces

=] rolice forces because they have not been
able <o produc_ material evidence of fossession have not
been able to put forward a watertight case. WNow, Mr Sgeaker,
this 1is something we want to change, not as garz of any
process or rpolitical understanding with Srain, buz simgly
becauses we are committed. as a Government to stamging out
drug zrafficking and not only are we committed as a

po=
Government, in fact the law enforcement agencies in Gibraltar
and any self re sgec ing Attornev-General would not work
for a Government that was not and franx‘j if the Government
of Gibraltar wanted to turn Gibraltar into a drug redalling
raradise I would not imagine that the Attorney- General would

be as admiring in his remarks ‘about the Gibraltarian peocle
as he has been today. The answer to that question is that
my views on the initiative is that I see the initiative
purely as an initiative between one professional on one
side and another rrofessional on the other, and I do not
expect it to gproduce more than professional cooperation
and I +think anybody that expects that it should gproduce
more does not know our neighbours as well as we do.- And
it may not even rproduce that. But at least it 1is better
to try even if it does not gproduce it. Like it is better,
for example, if you have got a situation where we are trying
to put a ferry and they are trying to stor it. It is bezter
for us.to say, "well look, as far as we are concerned, we
are working within international law and we are showing
ourselves wanting to implement international law and the
reorle on the other side are not, well fine". It will not
stop of course the Spanish media from putting the converse
story out, of that I have no doubt. I think the third
raragragh of the motion I would say to the Leader of <the
Oprosition that he is probably right in the sense that any
rerson reading or listening to the two things, within a
matter of days, would come to the -conclusion that the two
were connected. But I think if the House says that it
believes that they appsar to be connected after the Attorney-
General says they are not connected, then the House must
be saying to the Attorney-General "I do not believe vyou,

you are lying". I do not see how we can vote here that
they aggpear to be connected if the Attorney-General says
"I said in the press they were not connected and I am

rereating here today that they are not connected, and we
say yes but we still believe they are connected”. In that
event we must be saying "we still believe you are 1lving
to us". But I would agree with the member ogposite that
unless we believe the Attorney-General is lying in the absence
of any confirmation or denial from the Attorney-General,
the man in the street or anybody readlng the Chronicle and
a report one day saving one thing and another day saring
that there was going to be an initiative on law and crder
could come +to the conclusion that it was not Jjus:z a
coincidence that the two things haprened so close to each
other, so really what I am saying is that if one looxs at
the wording of the motion per se, Mr Speaker, the senctimsnts
that each of those clauses contain are rperfectly reascnable
sentiments for individual citizens to have because it is

e b

not that the Attorney-General is above criticism or T is
not that we all have to agree with his judgement, w2 do
not, but what I think the Leader of the Oprosition =zust
recognise is that we are bound in this House to behave in
a certain way and we all know that if I make a state i
and the Leader of the Oprosition believes that I am g

he can believe it but he cannot say so becauss you, Mr
Sreaker, will not let him. Those are the rules. He can
believe the Attorney-GCeneral is lying if he wants to belleve
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that but what he cannot do is say it and that is essentially
the essence of the analysis that I put on the motion.
Therefore as a matter of logic, if the House were to go
ahead with the motion as it is drafted, then the House would
be saying that first the explanation that the Attorney-General
has given, for example, saying the +two things are not
connected we would not be accepting. The argument of the
Attorney—-General that he has a right to exercise his judgement
whether he makes public his reasons for proceeding with
the case or not proceeding with the case, we would be saying
he has not got that right. Now I do not think we can say
that without, and certainly we cannot say it over an issue
like this, but I certainly do not think we can say that
and stay with the constitutional arrangement that we have
at present. It may be that we should feel that there should
be a rpolitician as an Attorney~General and in that case
then the decisions would be rpolitised. I am not sure that
that is an imgprovement. I do not know how that works and
it might work easier in a very big country, but in a small
rlace, I think it is more of a delicate issue. Certainly
I can tell the House that I was not consulted by the former
Attorney-General when the decision was taken to press charges.
I was in London when that harpened, but before the decision
was taken I was approached by the Foreign Office in London
and I made that gpublic at the time and it was suggested
to me that this was something that could damage our relations
with Spain and it was suggested to me that Spain might be
willing to apologise for the incursion that had taken place
and argue that it was that they had lost their way and landed
on our beaches thinking that they had landed on their beaches.
I would have thought the Rock, even with the levanter is
sufficiently noticeable, but my reaction was to say "look
I do not want to get involved, I do not want to negotiate
with Spain on the basis that if they apologise we do not
prosecute people who have broken the law". My rosition
is irrespective of whether it upsets Sgain or it ugsets
Gibraltarians I want the people who are gaid to take this
decision to take it and we will live with the consequences.
If the Attorney General decides that he should not rrosecute
and we have an upheaval of irate public oginion in Gibraltar,
then I will defend the right of the Attorney General against
my citizens, and if the Attorney General decides to prosecute
and we have upset Spaniards and gqueues occur as a result
then I will defend the Attorney General, because I am not
defending the decision +to prosecute, I am defending the
Constitution of Gibraltar and that is what I said in London
to the Foreign and Commonwealth Office when they arrroached
me and the Foreign and Commonwealth Office could not argue

with that. I mean they have enough trouble getting me to
work within the Constitution and once I am gprerpared to do
it they are not going to argue. So really if I were to

be asked not, as Chief Minister, Mr Sgeaker, but as Joe
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Bossano, a Gibraltarian what do I think of the decisions
of the Attorney General and of the successive decisions,
let me say, not Jjust on the most recent one, then probably
as a Gibraltarian I will say "look I would not have charged
the Spaniards with possession of firearms and illegal entry,
I would have charged them with wusing them”, that is what
I would have said, which is a much more serious offence
and which is what people were upset about. They were supposed
to have fired the guns on Eastern Beach, not simply carried
them, because it is quite obvious that if they are armed
on the other side and if they stray on our territory, they
are not going to start ditching the guns overboard, so they
arrive wearing them and therefore they are in possession
of them. Secondly if I am asked what do I think of the
decision of the former Attorney General, not to oppose bail,
then I have to say I do not agree with it, because anybody
in Gibraltar could have told the Attorney General that the
Spaniards were not going to come back. Anybody, Mr Sgeaker,
and therefore if the Attorney General in the exercise of
his judgement does not oprose bail, it must be assumed that
he expects the person who is being granted bail to reagpear.
We did not bring any motions here about the fact that they
had not been fgrosecuted for using their firearms and we
did not bring any motion, here criticising the decision not
to oppose bail and frankly if I am asked now, as a
Gibraltarian, what is my wview about the decision not to
continue with the criminal gproceedings, then I have to say
that I disagree with it. I disagree with the decision of
the Attorney General. However, I am not the Attorney General
and it is a good +thing that I should not be the Attorney
General. Otherwise I might finish locking up all the members
oprosite and then I would not have to pass the Gibraltar
Develorment Corporation to get rid of democracy.

Laughter.

MR SPEAKER:

Not the Sgeaker I hoge.
HON CHIEF MINISTER:

Not the Sgeaker, we will keep you. You, the Clerk and the
Usher. It is a fact of 1life that it is not a bad thing
that however irate and emotional we might feel as we do
about everything that affects our relationship with our
neighbour, that this should not in fact influence the
decisions of the Attorney General and the decisions of the
law enforcement agencies in Gibraltar. And, I think, it
is a reflection of the fact that our system of democracy
is in fact based on the UK. I mean it might be that not
everybody in the western world behaves like that. We would
not put it past, Mr Sgeaker, if in other areas, certainly



we must not forget that the Senator that paid a short visit
to us which lasted longer than he intended when he appeared
in court was very surprised to discover that the fact that
he was a Senator made no difference to the law in Gibraltar
and that he could not argue that because in Spain he could
not be tried or charged or whatever, the same applied in
Gibraltar. There we have got a clear example of where the
laws of Gibraltar and the laws of Spain differ and therefore
clearly members of this House are strongly recommended not
to arrive in their vyachts carrying cocaine or whatever it
was that he was carrying because they would not be above
the law. Having I think explained where it is rossible
for us, as roliticians and as citizens and as members of
this House to say well loock we do not agree with any of
the decisions that the Attorney General takes. That does
not mean that we should try and stop him taking them or
sack him because we do not like them, because I think the
danger of following that rodd and it is something that we
need to tell our people so that they understand it.

MR SPEAKER:

I think in fairness to the Leader of the Ogposition, I think
right from the beginning he meant that this was not the
case and that it was not a motion of "No confidence".

HON CHIEF MINISTER:

No, I accegt that Mr Sgeaker, but I am talking about, for
example, +that both he and the Attorney General himself
recognise that there were reorle that were offering to buy
him a one way ticket. And I am saying we must explain to
our georle that there 1s a distinction between saying "I
disagree with the judgement of the Attorney General"”, and
another thing is betause I disagree with his judgement I
will sack him and put someone else in who will do what I

think is right. That, Mr Sgeaker, is what we must not do,
or condone and make sure that reople understand that that
would not be correct. So, Mr Sreaker, I am going to do

something that was often done to me, when I was on the other
side of the House, and which I will try and avoid doing
as frequently as rossible on this side of the House and
which is, in fact, to move an amendment which starts with
the semi-colon after +this House. I have trefaced the
amendment with the remarks that I have made, in the hoge
that the Leader of the Ogrosition will see the amendment
not as an attemgt by me to destroy his motion ‘because, in
fact, I am removing what there 1is there, but because I
believe, in fact, that we could not sugport the motion as
it stands without really doing something that is not tenable,
constitutionally, £for wus or for the Attorney~General or
for anybody else. What I have tried to introduce, Mr Sgeaker,
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into the new motion is, in fact, a reflection of the
relationship  that, I think, does exist Dbetween the
independance of the AttorneyGeneral and our independance
to disagree with the AttorneyGeneral. )

I am therefore prorosing, Mr Speaker, the deletion of all
the words after "This House" and substitution by the
following:~ .

"{1) notes that in accordance with Section 77 of the Gibraltar
Constitution Order 1969 the Attorney-General has the power:

(a) to institute and undertake criminal proceedings;
(b) to take over and continue any criminal proceedings;

(c) to discontinue at any stage before judgement any
such criminal proceedings;

and that in the exercise of these powers the Attorney~General
shall not be subject to the direction or control of any
other person or authority. -

(2) accerts that:

(a) the decision of the former Attorney-General to fress

charges of rossession of firearms and 1illegal entry
and not to oppose bail;
and

(b) the decision of the present Attorney-General to enter
a "nolle prosequi";

were taken in the exercise of their own judgement and without
any form of influence from the Gibraltar Government.

(3) consider furthermore that the exercise of these [owers
must be conducted without reference to the nationality of
those accused or the rpolitical rgporularity or otherwise of
any such decision if the rule of law is to be ugheld.

(4) accegts that it is therefore for Her Majesty's Attorney-
General to Jjudge to what extent he feels he should make
gublic any or all of his reasons for taking any such decision
in the light of all the circumstances of any given case".

Mr Sgeaker, I commend the amendment to the Hon A J Canera's
motion to the House.

Mr Sgeaker prorosed the question in the terms of the Hon
the Chief Minister's amendment.
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HON P C MONTEGRIFFO:

Mr Speaker, I fully commend the Hon the Chief Minister for
his contribution to this debate which, for what it may be
worth, I think has been a sensible and balanced exposition
of the background to this matter and the position this House
should take, formally, in any motion that it will pass. The
fact remains, Mr Sgeaker, that in bringing a motion to the
House we are not 3just expressing views as individuals or
as Gibraltarians, but as Members within a Constitution that
has certain constraints, whether we 1like them or not, and
that because of that passing a motion of this nature would
not be good for us because it would be a comglete denial
of that basis of constitutional relationship which regulates
the way Gibraltar is run. Mr Speaker, until this is changed
formally it should not be challenged in such an oren way.
I also think, Mr Speaker, that the amendment that has been
introduced clearly states that +the indegrendence that the
Attorney-General has as a matter of Constitutional right
is reiterated by this House and that is the gproper way to
deal with the matter. It should be ugp to us, as individuals
to express a view as to whether we consider the Attorney-
General's decisions were rpopular, not ropular, right or
wrong. I do not think it is necessary for us to exgress
a view as to whether the decision was right or wrong. I
myself, Mr Speaker, have a personal difficulty in this matter
because although my inclination, as a Gibraltarian, is to
say that  anything which undermines the Jjurisdiction of
Gibraltar and the sovereign rights attached to that is wrong.
However, out of fairness to the man who takes that decision
and because I cannot be privy to facts which may have induced
him to take such a decision to have taken that view, to
actually form a view which is anything other than gpurely
speculative would be totally unfair. So although I can
express an inclination, Mr Speaker, there must certainly
be very good reasons for the Attorney-General to have taken
this series of décisions. I cannot think otherwise and
would, if this were not so, very difficult to understand.
We can however, Mr Speaker, merely sgpeculate on this because
we have no facts available, and we certainly do not want
to have these facts available, in order to form a judgement.
I think, Mr Sreaker, that the motion expresses something
from the heart, if I may sav so with resgect, rather something
from the mind. To that extent I am hapy to identify myself
with it sentimentally but to urge that the motion,
intellectually or academically, should be the Chief Minister's
amendment so that the message that goes out today could
be that whereas our hearts are all in the same gplace it
is not for us to take these decisions, it is not for us
to be able to form a view on how the decisions were taken,
because we do not know how they were taken, and that therefore
what we should be doing 1is actually be reiterating and
bolstering the indegendence of the Attorney-General, not
judging his actions but simply recognising his right to
take °~ such decisions in this context as he felt were
arrrorriate. I therefore, Mr Speaker, surport the amendment
to the motion.
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HON A J CANEPA: v

Mr Speaker, I am going to be very brief when speaking on
the amendment. We are not going to support the amendment
but on the other hand we can hardly vote against the amendment
when nine tenths of it is purely factual, in that it guotes
what the Constitutional position is. Therefore, Mr Sgpeaker,
having said, both in a Press Release and in my earlier
intervention, that we accepted what the Constitutional
position was we can hardly vote against. I however notice,
Mr Speaker, that the second paragraph of the amendment rather
cleverly 1limits the statement about any form of influence
having been exercised on both the former and present Attorney-
General to the Gibraltar Government. In other words the
Honourable Members opposite, the Gibraltar Government, 1is
making no -judgement whatsocever as to whether influence may
have been exercised by~ some other quarter. I would find
it extremely difficult to accept that the Honourable Mr
Kenneth Harris is a bigger man than Mr John Havers, than
Mr David Hull, than Mr Eric Thistlethwaite in any matters
to do with the Foreign and Commonwealth Office. I think
it would be, if he says so, I am not going to say that he
is lying, no. But, it would be extremely difficult to accert
that because if he did not consult the Foreign and
Commonwealth Office, if the Foreign and Commonwealth Office
did not know or if they did not exercise any influence so
that he would dropr charges and something went wrong, Aif
he had not consulted them and they said "yes, we encourage
you, go ahead, of course have an initiative on law and order
and by all means let us wipe the slate clean, drop charges
and let us start afresh because we have got these awful
problems of drugs smuggling and the helicopter and so on
and we are being embarrassed". If that did not happen then
if anything went wrong his head would roll. His head would
roll because he had not consulted the Foreign and Commonwealth
Office and because he had not communicated with the Foreign
and Commonwealth Office. I sreak this, Mr Sgeaker, with
the exrerience of sixteen years in Government and a very
close involvement over the 1last six or seven years of my
time in office with dealings with the Foreign and Commonwealth
Office. We know, Mr Sgeaker, how things are done and if
they have not been done that way I would be extremely
surgrised and I would say Mr Kenneth Harris is a bigger
man than his gpredecessors. That is Jjust one croint. As
regards my former colleague on my left, Mr Speaker, he says
that the amendment, of course reiterates the inderendence
that the Attorney General has. But what does he exrect
us here to do about this? To say amen. To get excited
about it. We would not have wasted time in bringing this
motion to the House. What would have been the goint of
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making a song and dance about the whole issue, bringing
it here, wasting everybody's time, guarrelling with the
Chief Minister because he did not give me the ogrportunity
to raise the matter before. BAnd all that to reiterate the
independence of the Attorney-General? However that is acting
with with your head, Mr Sgpeaker, that is your head and not
your heart. Come on, Mr Speaker, I have too many things
to do and I am aware of the fact that we all have too many
things to do to be wasting anybody's time. So what is he
saying? I say, as a Gibraltarian and as a politician, as
a Gibraltarian politician, and I act as I have always acted
with my heart and with my mind and I pursue it with my
intellect, my integrity, my commonsense, I fpursue every
aspect of my political activity in that manner, if he wishes
to be as clinical as that, because they have let him off
the hook, because if the Government have not introduced
these amendments, how would the Honourable Mr Montegriffoc
vote on the initial motion? That would have been terribly
interesting.

HON P C MONTEGRIFFO:

Mr Speaker, if the Hon Member gives way he will know or
he might know, from conversations that I have had with
colleagues of his that I never thought the motion was a
good motion because it was not something which this ngse
of Assembly was comretent to discuss. But I was the first
gerson, who in fact when the reople landed on the beach
and when Mr Canepa was not in Gibraltar, who wrote to the
then Foreign and Commonwealth Secretary, I believe it was,
or to «certainly his Deruty Foreign Minister actually
comglaining on Gibraltar's behalf. Nobody felt more strongly
about the matter but I maintain the view which is that desgite
the strength of our feelings, that there are ways and means
of channelling those views.

HON A J CANEPA:

He has got something wrong, Mr Sgeaker, I was in Gibraltar,
I was in bed for three days 11l and I was phoned about the
matter and I gave my blessing to the fact that hes should
write in the terms that he did. He did so with my knowledge
and with my full sugzort. Therefore he can see that I conduct
my gpublic affairs with my heart, with my mind and thanx
God I am blessed with a very good memory which is absolutely
vital in this business. Of course we will not go beyond
abstaining on this motion and we are very glad to see that
he is let off the hook.

MR SPEAKER:

If there are no more contributors to the amendment to the
motion I will ask the Hon the Chief Minister to regly.

HON CHIEF MINISTER:

I do not want to say anything in addition to what' I have
already said, Mr Sgeaker.

MR SPEAKER:

If the Honourable Leader of the Ogposition would 1like to
wind ug.

HON A J CANEPA:

Mr Sgpeaker,I think  that the Chief Minister has obviously
taken a great deal of thought and care over what he was
going to say. He has given the matter a great deal of
thought. In that sense perhaps he was not even ready back
in January to have come up with the contribution that he
has made today and that could have been the real reason
why he really felt he needed to be given time to think more
about it. You see, Mr Speaker, whether the Hon Chief Minister
likes it or not, the Attorney General who earlier told us
that he did not think that he was right having regard to
how busy the Chief Minister is working twenty~-five hours
a day and eight days a week and having all the pgroblems
that he has, that he should burden him further with the
croblem. But what in fact has harpened is that the Chief
Minister has been burdened with the rproblem. That on some
days he has had to work twenty-five and a half hours and
rerhaps during some of the intervening weeks he has had
to work eight and a half or_ nine days a week in oxder to
come up with this amendment and with the coniribution that
he has made. So in that sense of course the Attorney General
did rperhaps degprive the Chief Minister of his sleer. I
know, Mr Sreaker, that, the Chief Minister only needs about
four hours sleer a day because he 1is one of those lucky
Feorle who do not need much sleer, and I would not 1like
to think that the Attorney General has derrived the Honourable
the Chief Minister of any of his beauty sleer which he needs
as much as we do. I was glad to see that sceaking, as a
Gibraltarian, the Chief Minister disagreed with the decision
not to orrose bail because that reflected the views of peorle,
of the rparliament downstairs, which is the one that matters.
Immediately that morning downstairs they wers sayving "What
does the Attorney General think", tha then Attornev General,
"that these reorle are going to core back. We will never
see them here again". Of course tha: was the rublic reaction
because we all knew that they would never ccme back. of
course he has also said that as a Gibraltarian, he disagrees
with the decision to dror charges. I am glad to see that
the Hon the Chief Minister has agreed with the validity of



why he really felt he needed to be given time to think more
about it. You see, Mr Speaker, whether the Hon Chief Minister
likes it or not, the Attorney General who earlier told us
that he did not think that he was right having regard to
how busy the Chief Minister is working twenty-five hours
a day and eight days a week and having all the rproblems
that he has, that he should burden him further with the
problem. But what in fact has hapgpened is that the Chief
Minister has been burdened with the problem. That on some
days he has had to work twenty-five and a half hours and
perhagps during some of the intervening weeks he has had
to work eight and a half or nine days a week in order to
come up with this amendment and with the contribution that
he has made. So in that sense of course the Attorney General
did gperhagps degrive the Chief Minister of his sleer. I
know, Mr Sgeaker, that, the Chief Minister only needs about
four hours sleer a day because he is one of those lucky
reorle who do not need much sleep, and I would not 1like
to think that the Attorney General has deprived the Honourable
the Chief Minister of any of his beauty sleer which he needs
as much as we do. I was glad to see that sgeaking, as a
Gibraltarian, the Chief Minister disagreed with the decision
not to oppose bail because that reflected the views of peorle,
of the parliament downstairs, which is the one that matters,
immediately that morning were saying "What does the Attorney
General think", the then Attorney General, "that these peorle
are going to come back. We will never see them here again”.
Of course that was the public reaction because we all knew
that they would never come back. Of course he has also
said that as a Gibraltarian, he disagrees with the decision
to drop charges. I am glad to see that the Hon the Chief
Minister has agreed with the validity, of my intergretation,
as in the third paragraph of my motion, and I would certainly
maintain that it would make sense if the two matters had
been connected. If. the initiative on law and order and
the guestion of the proceedings had been contested it would
have made great sense, and as I said earlier, I might still
have disagreed with the decision but I could have understood
it and I could have exrlained it to reorle and say "well
look obviously it was silly not to have contested the granting
of bail, but it is a new climate, we really have a very
serious problem with drug trafficking and crime and so on
and really vou know, as a Gibraltarian, I disagree with
the decision but as a practical politician and beihg pragmatic
I can understand that he should have been motivated by certain
considerations in proceeding in the manner in which he has”.
I think I must repeat that my £first rparagraph does not
criticise +the decision, but the failure to give reasons
and as I have just said, and as I said earlier, I indicated
my willingness to give consideration and to understand the

reasons for the decision if reasons had been made. Turning
to the Attorney General, Mr Sgeaker. The explanation that
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he has given about his constitutional powers underlines,
of course, why we did say immediately at the time that we
were not questioning his right to drop charges. It was
the very first public statement that we made on the matter
and‘ 1'mmediate1y the preamble to that statement made +that
position clear. He has a right and no obligation indeed
to give reasons. Now I accerpt that explanation and I
understand it perfectly when applied to any case where charges
are drorred involving any defendant and the matter is shall
we say uncontraversial. Where there is no political dimension
to. the standing of that defendant or to the charge with
which he has initially been charged. But in the case in
point it is naive to think that that would be the end of
the matter and some of the comparisons +hat he has made,
some of the cases that he gave us examples, for instance
where someone 1s suffering from a terminal disease that
I do not think is comparable. Because the only terminal
disease there could have been in this case was if someone
had got in the way of the bullets that were allegedly fired
that night. The two matters are not connected, Mr Speaker.
I would have thought that after spending five and a half
years. here in Gibraltar, that would have been long enough
for him to understand that it is only natural that the
assumgtions, the conjectures, the suprositions that he has
referred to at the beginning of his contribution would always
be rart and parcel of the reaction of the people of Gibraltar
on the sensitive issue of the Sranish attitude to Gibraltar
for all the reasons that have been stated here this afternoon.
Now because he has no obligation to give reasons that is
why there is all the more reason why he ought to have kegt
a low profile vis-avis the press and been particularly careful
about the +timing of events which I made reference to in

my first contribution. Mr Sreaker why does the Hon the
Attorney—Ge.neral ask "“Why has the Leader of the Ogposition
brought this motion to the House?". The answer 1is because

the,people of Gibraltar, as a whole, do not agree with his
decision because, as Gibraltarians, we feel strongly about
it and because the decision is a major decision for the
reasons that I made abundantly clear in my opening sgeech.
I am now going to conclude, Mr Sgeaker, with the second
parag;a;h and why I say ‘that his remarks abou:t Sovereignty
were inarrrorriate, and I think that both the Attorney General
and the Chief Minister both o©of them have missed the
significance of gpart of the rerort in the Chronicle of the
4th January. The Honourable the Attorney General exrlained
the circumstances in which he was quoted by the newécaper.
It was in response to Press Questions the Attorney—Géneral
said. He explained that it was in furtherance of the
initiative which had been taken for many years by the
Commissioner of Police and in response to questions about
sovereignty he told the rress "This has got nothing to do
with me". I think that if that is the case, and I accert



that that is the case, then both he and the Chief Minister
should pay very careful attention to the Chroncile of the
4th January where it says quoting Mr Harris "That instead
he wanted it to show a willingness by Gibraltar to put to
one side the question of sovereignty which is a political
matter"®. A willingness by Gibraltar. Gibraltar 1is not
the Attorney General, Gibraltar is not the Chief Minister,
Gibraltar is not this House of Assembly. A willingness
by Gibraltar and because that is contrary to what both he
and the Chief Minister have said in the House today about
his remarks about sovereignty, that is why I consider.......

MR SPEAKER:

I must interrugt the Leader of the Opposition Dbecause he
is introducing now new matters that were not touched before
and I think it is only fair to give.....

HON A J CANEPA:

Yes I did, Mr Sgeaker.

MR SPEAKER:

Did the Hon Member gquote that? I beg your pardon then.
HON A J CANEPA:

Yes Mr Sgeaker, and that is why, in conclusion, at least
the second rparagraph of my motion would not have arreared
in the text of the motion. Because what the Attorney-General
should have done, and it may have escaped his notice, but
this is why I say that when someone like the Attorney General
has words attributed to him and appear in gprint then they
are going to be analysed. Does the Hon the Chief Minister
want me to give way?

HON CHIEF MINISTER:

Yes, Mr Sreaker. In the brief that I have the reference
that I wanted to track down was the Chronicle of the 30th
December which is where it says in an interview "Mr Harris
emchasised that his initiative ‘is totally unrelated with
poiitics and insisted that matters related to sovereign;y
were for the politicians". I thought those were the remarxs
that the Honourable Member was talking of.

HON A J CANEPA:
That is the Chronicle of the 30th December, M; Sgpeaker.
In the Chronicle of the 4th of January, which is the one

which reports on Gib drogging charges and where it states,
Mr Harris. "I do not want this to be seen as a sweetensr
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instead he wanted it to show a willingness by Gibraltar
to put aside".

HON CHIEF MINISTER:

Where does sovereignty come there?

HON A J CANEPA:

In that context I see this statement as inapprogpriate and
therefore I accept that perhaps the significance of the
intergretation that could be put and I obviously accegt
what the Chief Minister has said that it escared his notice
and it may even have escared the notice of the Attorney
General. But what I would have exgected on it being clear
that this was arrpearing in the Chronicle was that the matter
should have been clarified, if necessary with a letter,
exrlaining that this was not accurate and that is why earlier
in my intexnvention I exprressed the advice that I gave the
Attorney General which he said that he had received gpreviously
that he needs to tread very very carefully with the rress.
I think to sum up, from my gpoint of view, Mr Sgeaker, I
think the exercise has been eminently worthwhile
notwithstanding the intervention of my colleague on the
extreme left, because I think on the one hand the Attorney
General has been given an ogpportunity to explain very very
fully to a greater extent than of course he would have done
in the rress what his constitutional rgosition is and why
he has rproceeded in the manner in which he has and I think
that also the intervention of the Chief Minister in the
context of everything that has hagrened and has been said
since then and in the context of what has been said today
I think that it is valuable and it is a useful exercise
in the peorle of Gibraltar I think understanding that matters
are comclicated and that they are complex and that they
are sensitive. It wunderlines the sensitivity of it and
why we feel about this matters like we do.

MR SPEAKER:

I think I should say that I do not consider either the
amendment or the original motion to be motions o©f censure.
Obviously the amendmen:t clearly is not and in- the original
motion there are two ingredients that have to be done. One
is that the Ogrosition should have said that thev considered
it to be a motion of censure and they have clearly said

that it is not. Or the Government should have assumed it
to be a vote of censure and they would have said so and
they have not. So therefore all the Members oI the House

can vote on both the amendment to the motion and the motion
itself.



Mr Speaker put the question in the terms of the motion moved

by the Hon A J Canepa and on a vote being taken the following The amendment was accordingly carried and the motion, as
Hon Members voted in favour:

amended, read as follows: .

The Hon K B Anthony

The Hon Lt-Col E M Britto
The Hon A J Canepa

The Hon M K Featherstone
The Hon G Mascarenhas

The Hon Dr R G Valarino

"This House:-

(1) notes that in accordance with Section 77 of the
Gibraltar Constitution Order 1969 the Attorney-General
has the power:

: (a) to institute and undertake criminal proceedings;
The following Hon Members voted against:

(b) to take over and continue any criminal proceedings:
The Hon J L Baldachino
The Hon J Bossano {(c) to discontinue at any stage before judgement any
The Hon M A Feetham

. such criminal proceedings
The Hon Miss M I Montegriffo

The Hon P C Montegriffo and that in the exercise of these gpowers the Attorney-

The Hon R Mor General shall not be subject to the direction or control
The Hon J L Moss of any other person or authority.

The Hon J C Perez

The Hon J E Pilcher (2) accerts that:

The Hon K W Harris

The Hon P J Brooke (a) the decision of the former Attorney-General to rpress

charges of rpossession of firearms and illegal entry

The motion was accordingly defeated. and not to oppose bail; and

Mr Sreaker then put the question in the terms of the amendment (b)
moved by the Hon the Chief Minister and on a vote being
taken the following Hon Members voted in favour:

the decision of the present Attorney-General to enter
a '"nolle prosequi"

were taken in the exercise of their own judgement and

The Hon J L Baldachino _ without any form of influence from the Gibraltar Government.

The Hon J Bossano
The Hon M A Feetham (3)
The Hon Miss M I Montegriffo
The Hon P C Montegriffo

The Hon R Mor

consider furthermore that the exercise of these powers
must be conducted without reference +to the nationality
of those accused or the political gorpularity or otherwise
of any such decision if the rule of law is to be urheld.

The Hon J L Moss .
The Hon J C Perez (4) accepts that it is therefore for Her Majesty's
The Hon J E Pilcher AttorneyGeneral to judge to what extent he feels he should
The Hon K W Harris , make public any or all of his reasons for taking any such
The Hon P J Brooke

decision in the 1light of all the circumstances of any

. given case".
The following Hon Members abstained:

The Hon K B Anthony

The Hon Lt-Col E M Britto
The Hon A J Canera

The Hon M K Featherstone
The Hon G Mascarenhas

The Hon Dr R G Valarino

ADJOQURNMENT
HON CHIEF MINISTER:

Mr Sgeaker, I have the honour +to move that this House do
now adjourn sine die.
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MR SPEAKER:

I now propose the question and in so doing inform the House
that the Honourable K B Anthony has given notice that he
wishes to raise on the adjournment matters relating to the
question of the non-collection of rubbish on Sundays and
before I ask him to speak I will now call Mr Anthony and
in so doing may I remind the House that the debate is limited
to forty minutes and that there will be no vote.

HON K B ANTHONY:

Thank you Mr Sgeaker. Mr Sgeaker, as you recall a few weeks
ago the collection of domestic rubbish within Gibraltar
was taken over by the Gibraltar Industrial Cleaners and
one of the first things that hapgpened was the discontinuation
of the Sunday collection of rubbish and I gqueried the
necessity for this cut in the cleansing services during
question time and I was told by the Honourable Minister
for Government Services that there were two reasons. The
first reason was that the men themselves had asked for this.
The second reason was that the Honourable Member told the
House that the men were working a seven day week and they

never had a day off. ©Now this is a sentiment, Mr Sreaker,
which I and all the Members of the Official Opgosition fully
agree with. Nobody should have to work seven days a week,
but there are other ways in which this groblem could be
solved. For example, they could have roster shifts with
each man only working six days out of the seven but the
seven days are covered. This is one rpossibility. The new

operation, the new system went into operation a few weeks
ago and I can can find no fault with the work they are doing
during the six days. In fact, I have heard eorle say,
Mr Sgeaker, that Gibraltar appears to be cleaner now than
it was before. However it is cleaner for six days out of
the seven only. On the seventh day, the Sunday, it is dirtier
than it was before. When I raised +this point during
supplementaries at Question Time I did gpoint out that the
success or failure of this scheme derended wugon the
cooperation of the public and the Minister also said that
the Government were apgealing for rublic coogperation and
asking reople not to put out their rubbish until Sunday
night for collection on Monday mornings. And I’ said then
Mr Sgeaker, that human nature being what it is and that
with the onset of warmer weather very few reorle would be
rrerared to keer rubbish, sometimes smelly rubbish, within
their homes for twenty four hours plus. It 1is with regret,
Mr Sreaker, that I am bringing to the House these facts
and that what I said a few weeks ago has been proved correct.
Every Surnday morning on street corners throughout Gipraltar
you see giles of rubbish. Every Sunday we get visitors
to Gibraltar and if they have a drive around or a walk around
our city they will see piles of rubbish and this is a sight
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which does not enhance our touristic image. This, Mr Speaker
is a matter with which everybody in this House recognises
as being of great importance to Gibraltar. We are now in
February and the hot weather has not yet arrived, but already
one of the hazards that I did fear from the non-collection
of rubbish has hagprened. We have received from an
incontravertible source a regort of rats being seen in the
centre of town on a Sunday morning running over a heap of
refuse that had been put out by a local restaurant. Now
we may well, Mr Speaker, have rats in town all the time,
but nevertheless having bags of rubbish left out on a Sunday
morning is an invitation to encourage rats not to discourage
them. I agree, Mr Sgeaker, that the cause of the incident
was the refuse that should not have been put out in the
street in the first place, but on the other hand, what does
a restauranter do with his rubbish on a Saturday and Sunday.
Is he going to keep it in the kitchen tied up in black bags?
Is he going to put it in some part of his fpremises? Or
is he going to put it out in the street knowing that it
would be collected if not the next day then the day after.
I think that he and the majority of peorle do put out their
rubbish no matter what agpeals are made to them by the
Government. Mr Sgeaker, I am convinced in my own mind that
for the overall good of Gibraltar, in terms of hygiene,
in terms of our visual appearance to our many visitors,
that the Government should accert the truth of what I am
saying and look into ways in which the Sunday collection
of rubbish could be re-started. What all of us want is
a clean and hygienic Gibraltar. An attractive Gibraltar
which is clean and gpresentable seven days of the week and
not just six days of the week. I am convinced, Mr Sgeaker,
that every member of this House is in agreement with what
I am saying and I look forward to hearing what steps the
Government 1s ctprepared to consider to remedy this current
state of affairs, thank you Mr Sgeaker.

HON J C PEREZ:

Mr Sgeaker, when in answer to questions from the Honourable
member, +the Government gave detalls of the arrangements
that had been instituted at the beginning 'of January in
this House, we said that it was on a trial basis, that is
still the case, but it is on a trial basis but not as to
whether Gibraltar is dirtier if you do not collect on a
Sunday. We all know that if there is no collection of refuse
on one rparticular day that Gibraltar will be dirtier than
on other occasions. The trial basis was to see whether
the system would be workable with the staff having one day
of. To have rostered work would mean the employment of
more staff and further escalation of the cost of Refuse
Collection and this 1is something which the Government is
not grerared to contemglate. The Government bpelieves that
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the arrangements are working satisfactorily as far as the
staff is concerned. It is now trying to enforce the law
in respect of refuse being left out on the streets on Saturday
nights. There 1is a particular rgroblem and I +think this
the one that is causing the greatest grievance. Most bars
and restaurants close on a Sunday and are putting their
refuse out on a Saturday night and is left out until Monday
morning. We are ' aprealing and we are talking +to the
victuallers so that they keep their refuse inside their
premises, given that the majority of them are closed during
that particular day, and that +they should come in early
in the morning, on Monday, and put their refuse out. The
legislation that there is in Statute Book does not oblige
the Government +to collect any commercial refuse. The
Government has no legal responsibility whatsoever to collect
commercial refuse. We do so and we do so at a very high
cost because of arrangements and agreements that have had
to be entered to over the years with the Refuse Collectors
who knew that there was no responsibility and demanded extra

rayments for that to be collected. We are not going to
stor collecting commercial refuse, but we would certainly
insist on their cooperation. They could make arrangements

for putting out their refuse on a Monday rather than on
a Sunday night and we would use all the influence that is
in our power to be able to get them to enforce the law.
I take the point of the Honourable Member that a very good
source saw a rat on a pile of refuse and that can happen
at any time on any pile of refuse any night and it is not
a fact that Gibraltar is full of rats because of the policy
of non collection on Sundays. Someone might have seen a
rat, fine, they should have called the Public Health. As
far as domestic refuse is concerned the reports that we
have is that less and less domestic refuse is seen on Sundays,

peorle are gradually becoming aware of it. It is not a
very great inconvenience to keep a plastic bag or two inside
the house until Monday morning. In fact Sunday was chosen

because many people tend to have less refuse over the weekend
because many reople tend to go across the border or in the
summer to the beaches. Therefore the impact on the
householder is less on the day that we have chosen for the
men to have a free day that it would be if we had chosen
another day. As I said before, the biggest problem we have
is with the Victualling trade and we are dealing with this
at present. We have got the cooperation of a lot of traders
in Main Street and members will notice that the majority
of traders in Main Street do keer their refuse indoors when
they close on the Saturdays and come early in the morning
on Monday and put it out that morning and this is working
fairly well. We do not see why Victuallers should be able
to do the same given that on occasions, when there have
been disputes, it has been known for them to keer refuse
inside their rpremises for a few days. We do not see that
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it is a very great inconvenience, particularly considering
that most close on Sundays that they should keer it indoors
and - that they should make arrangements for someone to come
down early on Monday morning, say 8.30 and put the refuse
outside. So notwithstanding what I have said, I take the
point that the Honourable member has made and I can assure
the Honourable Member that everything gpossible is being
done and will be done to enforce the law and to make. sure
that rpeople refrain from rutting refuse out on Sundays.
Thank you, Mr Sgeaker. :

Mr Sreaker then put the question which was resolved in the
affirmative and the House adjourned sine die.

The adjournment of the House sine die was taken at 6.45gm
on Friday the 19th February, 1990.
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