REPORT OF THE PROCEEDINGS OF THE GIBRALTAR
PARLIAMENT

The Twelfth Meeting of the Eleventh Parliament held in the
Parliament Chamber on Thursday 13" January 2011, at 10.00
a.m.

PRESENT:

M SpeaKer.....c.ci i (In the Chair)
(The Hon Haresh K Budhrani QC)

GOVERNMENT:

The Hon P R Caruana QC — Chief Minister

The Hon F J Vinet — Minister for Housing and Communications

The Hon J J Netto — Minister for Family, Youth and Community
Affairs

The Hon Mrs Y Del Agua — Minister for Health and Civil
Protection

The Hon D A Feetham — Minister for Justice

The Hon L Montiel — Minister for Employment, Labour and
Industrial Relations

The Hon C G Beltran — Minister for Education and Training

The Hon E J Reyes — Minister for Culture, Heritage, Sport and
Leisure

OPPOSITION:

The Hon J J Bossano — Leader of the Opposition
The Hon F R Picardo

The Hon Dr J J Garcia

The Hon G H Licudi

The Hon C A Bruzon

The Hon N F Costa
The Hon S E Linares

ABSENT:

The Hon J J Holliday — Minister for Enterprise, Development,
Technology and Transport and Deputy Chief Minister

The Hon Lt-Col E M Britto OBE, ED — Minister for the
Environment and Tourism

IN ATTENDANCE:

M L Farrell, Esq, RD — Clerk to the Parliament

PRAYER

Mr Speaker recited the prayer.

CONFIRMATION OF MINUTES

The Minutes of the Meeting of Parliament which commenced on
29™ September 2010 were taken as read, approved and signed
by Mr Speaker.

DOCUMENTS LAID
HON CHIEF MINISTER

On behalf of and in the name of the Minister for Enterprise,
Development, Technology and Transport, | have the honour to
lay on the Table the Report and Audited accounts of the
Gibraltar Electricity Authority for the year ending 31% March
2010.



Ordered to lie.

ORAL ANSWERS TO QUESTIONS

ADJOURNMENT
HON J J HOLLIDAY:

| have the honour to move that the House do now adjourn to
Monday 17" January 2011 at 9.30 a.m.

Question put. Agreed to.

The adjournment of the House was taken at 1.30 p.m. on
Thursday 13" January 2011.

MONDAY 17™ JANUARY 2011

PRESENT:

The House resumed at 9.35 a.m.

MI SPEAKET ... it e (In the Chair)
(The Hon Haresh K Budhrani QC)

GOVERNMENT:

The Hon J J Holliday — Minister for Enterprise, Development,
Technology and Transport and Deputy Chief Minister

The Hon Lt-Col E M Britto OBE, ED — Minister for the
Environment and Tourism

The Hon F J Vinet — Minister for Housing and Communications

The Hon J J Netto — Minister for Family, Youth and Community

Affairs

The Hon Mrs Y Del Agua — Minister for Health and Civil
Protection

The Hon D A Feetham — Minister for Justice

The Hon L Montiel — Minister for Employment, Labour and
Industrial Relations

The Hon C G Beltran — Minister for Education and Training

The Hon E J Reyes — Minister for Culture, Heritage, Sport and
Leisure

OPPOSITION:

The Hon J J Bossano — Leader of the Opposition
The Hon F R Picardo

The Hon Dr J J Garcia

The Hon G H Licudi

The Hon C A Bruzon

The Hon N F Costa

The Hon S E Linares

ABSENT:

The Hon P R Caruana QC — Chief Minister

IN ATTENDANCE:

M L Farrell, Esq, RD — Clerk to the Parliament

ORAL ANSWERS TO QUESTIONS (CONTINUED)



ADJOURNMENT
HON J J HOLLIDAY:

| have the honour to move that the House do now adjourn to
Thursday 20" January 2011 at 3.00 p.m.

Question put. Agreed to.

The adjournment of the House was taken at 11.55 a.m. on
Monday 17" January 2011.

THURSDAY 20™ JANUARY 2011

The House resumed at 3.00 p.m.
PRESENT:
M SPEAKEN ... ...t et e (In the Chair)

(The Hon Haresh K Budhrani QC)

GOVERNMENT:

The Hon P R Caruana QC — Chief Minister

The Hon J J Holliday — Minister for Enterprise, Development,
Technology and Transport and Deputy Chief Minister

The Hon F J Vinet — Minister for Housing and Communications

The Hon J J Netto — Minister for Family, Youth and Community
Affairs

The Hon Mrs Y Del Agua — Minister for Health and Civil
Protection

The Hon D A Feetham — Minister for Justice

The Hon L Montiel — Minister for Employment, Labour and
Industrial Relations

The Hon C G Beltran — Minister for Education and Training

The Hon E J Reyes — Minister for Culture, Heritage, Sport and

Leisure

OPPOSITION:

The Hon J J Bossano — Leader of the Opposition
The Hon F R Picardo

The Hon Dr J J Garcia

The Hon G H Licudi

The Hon C A Bruzon

The Hon N F Costa

The Hon S E Linares

ABSENT:
The Hon Lt-Col E M Britto OBE, ED — Minister for the

Environment and Tourism

IN ATTENDANCE:

M L Farrell, Esq, RD — Clerk to the Parliament

ORAL ANSWERS TO QUESTIONS (CONTINUED)
The House recessed at 6.17 p.m.
The House resumed at 6.35 p.m.

Oral Answers to Questions continued.

WRITTEN ANSWERS TO QUESTIONS

HON CHIEF MINISTER:



| have the honour to table the answers to Written Questions
numbered W1/2011 to W55/2011.

BILLS

FIRST AND SECOND READINGS

THE COUNTER-TERRORISM (AMENDMENT) ACT 2010
HON CHIEF MINISTER:

| have the honour to move that a Bill for an Act to amend the
Counter-Terrorism Act 2010, be read a first time.

Question put. Agreed to.

ADJOURNMENT
HON CHIEF MINISTER:

| have the honour to move that the House do now adjourn to
Monday 7" February 2011 at 2.30 p.m.

Question put. Agreed to.
The adjournment of the House was taken at 8.55 p.m. on

Thursday 20™ January 2011.

MONDAY 7™ FEBRUARY 2011

The House resumed at 2.30 p.m.

PRESENT:

M SPEAKET.....c ittt e (In the Chair)
(The Hon Haresh K Budhrani QC)

GOVERNMENT:

The Hon P R Caruana QC — Chief Minister

The Hon J J Holliday — Minister for Enterprise, Development,
Technology and Transport and Deputy Chief Minister

The Hon Lt-Col E M Britto OBE, ED — Minister for the
Environment and Tourism

The Hon F J Vinet — Minister for Housing and Communications

The Hon J J Netto — Minister for Family, Youth and Community
Affairs

The Hon Mrs Y Del Agua — Minister for Health and Civil
Protection

The Hon D A Feetham — Minister for Justice

The Hon L Montiel — Minister for Employment, Labour and
Industrial Relations

The Hon C G Beltran — Minister for Education and Training

The Hon E J Reyes — Minister for Culture, Heritage, Sport and
Leisure

OPPOSITION:

The Hon J J Bossano — Leader of the Opposition
The Hon F R Picardo

The Hon Dr J J Garcia

The Hon G H Licudi

The Hon C A Bruzon

The Hon N F Costa

The Hon S E Linares

IN ATTENDANCE:

M L Farrell, Esq, RD — Clerk to the Parliament



SUSPENSION OF STANDING ORDERS
HON CHIEF MINISTER:

| beg to move under Standing Order 7(3) to suspend Standing
Order 7(1) for the purpose of moving a motion suspending
Standing Order 59 and, if passed by this House, for the purpose
of debating the motion standing in my name of which notice was
given on the 1* February 2011.

Just to inform the House there is a motion standing in my name
under the after hours works Act which, under Standing Orders,
the House needs to have five days notice of. As we spealk, it
has had four. If we pass this motion, we can take it today. In
other words, you accept four instead of five days notice and if
that were not acceptable to the House ... That is the purpose of
this motion, to take it after four days rather than five days notice.
The motion about the allowing of works at Eastern Beach Road
to take place after hours.

Question put. Agreed to.

GOVERNMENT MOTION
HON CHIEF MINISTER:

| have the honour to move the motion standing in my name
which reads as follows:

“That this House approve, pursuant to section 3(3) of
the Construction (Government Projects) Act 2009,
the insertion of the following project in Schedule 2 of
the Act, namely:

“B. Works relating to the beautification and
landscaping to the length of Eastern Beach
Road.””.

Hon Members will recall that this House passed in 2009 the
Construction (Government Projects) Act to enable works on
important Government projects to be undertaken during
normally restricted hours when the Chief Minister considered
this to be necessary or desirable in the public interest. Under
section 3(2) of the Act, the Chief Minister may only issue a
certificate in respect of construction projects that are listed in
Schedule 2 of the Act and under section 3(3) of the Act, the
Chief Minister may place projects and/or construction works in
Schedule 2 by notice published in the Gazette but shall not do
so without the approval by resolution of this House. Therefore,
this motion is the motion seeking approval of this House to insert
this project into the Schedule. In other words, if a project goes
in the Schedule, | can issue a certificate to allow it to work after
hours, but | cannot put it in the Schedule without the approval of
this House in a resolution and this is what | am seeking from the
House now.

The hon Members may be aware that quite separately, and this
resolution does not relate to, and this project does not relate to
any of the road works dealing with the new four lane road, dual
carriage road, to and from the new tunnel entrance which is
parallel but separate to it. This motion does not relate to any of
that. This project relates only to the existing Eastern Beach
Road which will remain exclusive for access to the buildings
there at the end and the beach road which is in effect being
refurbished and beautified. The importance of the resolution is
that it is important, obviously, in the public interest that this
project be completed before the next bathing season and, | am
assured, that the work is not noisy. There is only one block of
flats in occupation at the moment that might suffer some
discomfort, Sunrise House, and arrangements will be made and,
indeed, the certificate will be conditional on the fact that any
noisy work takes place at the other end, like cutting of tiles
which, | think, takes place at the car park end, so that there is no
noisy machinery being used after hours in the vicinity of the
block. 1 think we all have an interest in facilities being available
for when the bathing season starts. This is one of the less
controversial applications because there is very little residential



accommodation in the area that might be subject to
inconvenience and |, therefore, commend the motion to the
House.

Question proposed.

Question put. The House voted.

The motion was carried unanimously.

SUSPENSION OF STANDING ORDERS

HON CHIEF MINISTER:

| beg to move under Standing Order 7(3) to suspend Standing
Order 7(1) in order to proceed with the laying of a report on the

Table.

Question put. Agreed to.

DOCUMENTS LAID
HON D A FEETHAM:

| have the honour to lay on the Table the Annual Report of the
Gibraltar Prison Board for the year ended 31* December 2010.

Ordered to lie.

BILLS

FIRST AND SECOND READINGS

THE COUNTER-TERRORISM (AMENDMENT) ACT 2010
SECOND READING
HON CHIEF MINISTER:

I have the honour to move that the Bill be now read a second
time. Mr Speaker, the Bill amends section 38, which deals with
the Governor’s constitutional responsibilities for internal security,
of the Counter-Terrorism Act 2010. So, new clause 38(1)
replicates the existing section 38. So, the existing section 38 of
the Act reads as clause 38(1) now reads. So, what is new are
clauses 38(2) and 38(3). A new subclause (2) places an
obligation on the Minister to consult the Governor before making
a Direction under section 3 in relation to any matter for which the
Governor has responsibility under the Constitution. New
subclause (3) provides that no court may enquire into whether
the aforementioned consultation between the Minister and the
Governor has taken place so as to impugn the validity of the
Minister’s Direction. Hon Members may recognise that phrase
in section 3 from the old Constitution which had a similar
language in it to make sure that the absence of required
statutory consultation, as between two people, did not invalidate
the effect of the decision as against the third party who could
not, therefore, [inaudible] by question [inaudible].

Finally, | would like to give notice that | shall be moving a minor
amendment at Committee Stage in clause 1 to delete 2010 and
replace it with 2011.

So, Mr Speaker, clause 38(1) which replicates existing section
38 of the Act as it currently is legislated, already purports to
save the Governor's constitutional responsibilities under the
Constitution. What is now being added, in subclause (2), is a



requirement that the Minister shall consult the Governor before
making it ... Hon Members will remember what this whole
Counter-Terrorism Act is all about. It is actually not about
preventing bombs exploding and acts of terrorism being
committed. The Counter-Terrorism Act is a piece of legislation
which is designed to prevent our financial system in Gibraltar
from being used by terrorists for terrorism financing purposes
and it gives ... and it was not new at the time. It simply re-
enacted powers that were already contained in previous
legislation in Gibraltar to give the Minister for Financial Services
the power to direct banks in Gibraltar not to open accounts for
such and such a person when they are on a terrorist ..., the
United Nations or the FATF or the European Union lists of
people and the Minister was able to give power ... Well, we
have been asked and we have agreed to write into the Bill, even
though it is already on the statute book, these new provisions to
make sure that when the Minister makes his decision, he has
done so after consulting with the Governor who has
responsibility for internal security, to make sure that nothing that
is proposed to be done, somehow, cuts across something that
he knows but that we might not know, given his responsibility for
internal security and his access to that sort of information. Then
there is subclause (3) which is procedural, designed to ensure
that when the Minister does issue an order ... In other words,
that the duty to consult is as between the Governor and the
Minister. But no one who gets an order from the Minister should
be able to say, well I am not going to comply with this until |
have made sure that all these internal procedures have been
complied with. This is actually a formula of words that we have
drawn directly from the old Constitution which contained this
very provision in respect of an old constitutional provision which
required the Governor to consult, and this was in it to make sure
that nobody could query the decision to see whether the
consultation had taken place or not. So, that is the reason for
this. So, what is new is subclause (2), really, the statutory
obligation to consult and subclause (3) is new, but is not
substantive. It is just to make sure that people cannot delay
complying with the order whilst they try to establish whether that

consultation has taken place or not. | commend the Bill to the
House.

Discussion invited on the general principles and merits of the
Bill.

Question put. Agreed to.

The Bill was read a second time.

HON CHIEF MINISTER:

| beg to give notice that the Committee Stage and Third Reading
of the Bill be taken later today, if all hon Members agree.

Question put. Agreed to.

THE PUBLIC FINANCE (CONTROL AND AUDIT)
(AMENDMENT) ACT 2011

HON CHIEF MINISTER:

| have the honour to move that a Bill for an Act to amend the
Public Finance (Control and Audit) Act to provide for the
recurrent revenues of Government Agencies, Authorities and
certain other entities to be paid into and thus constitute the
revenue of the Consolidated Fund and that expenditure by such
entities funded from these revenues be in future subject to
appropriation and scrutiny by Parliament and related purposes,
be read a first time.

Question put. Agreed to.



SECOND READING:
HON CHIEF MINISTER:

| have the honour to move that the Bill be now read a second
time. Mr Speaker, hon Members will recall that in my 2009 and
2010 Budget speeches | said that, as a further step in enhancing
transparency and control of public finances, the Government
would bring an amendment to the Public Finance (Control and
Audit) Act so that revenue and expenditure of Government
Agencies and Authorities are treated as Government revenue
and expenditure for all legal purposes and brought formally
under the appropriation mechanism of Parliament. Specifically,
what | said to the House in June 2009 was, we will bring an
amendment to the Public Finance (Control and Audit) Act that
will treat the revenue of Government controlled Agencies and
Authorities as Government revenues and their expenditure as
Government expenditure for all the purposes of the Act and thus
bring them within the appropriation mechanism of this House as
if they were Government departments. In this way we will
effectively make that overall revenue and expenditure of the
Government subject to the House’s appropriation mechanism
and not just the Consolidated Fund, as required by the
Constitution and the Act. Then in the 2010 Budget, Mr Speaker,
| lamented the fact that it had not been possible to do it by then
and that we would proceed to do this during the next year. This
Bill seeks to do that. The amendments proposed in it achieve
the objectives explained there.

Clause 2 of the Bill provides for the revenues of the public
undertakings listed in Schedule 3 of the Act to constitute
revenue of the Consolidated Fund and thus be paid into the
Consolidated Fund. This will require all payments hitherto made
to the Agencies and Authorities, including what is currently their
direct revenue and which is thus outside parliamentary control,
to be approved by Parliament on payment to them from the
Consolidated Fund. In addition, all the expenditure of these
Agencies and Authorities, which will be funded out of the monies
paid to them from the Consolidated Fund, will require to be

authorised by Parliament by an appropriation law, as if it were
expenditure of a Government department.

So, Mr Speaker, just pausing there, Agencies and Authorities
have, on the whole, two different sources of revenue. One is
revenue that they enjoy themselves from some third party. The
other is revenue from the Consolidated Fund. So, the revenue
that comes from the Consolidated Fund into the Agencies or
Authorities cannot be regarded by this Bill as being the revenue
of the Consolidated Fund because that is where it is coming
from. So, for example, the GHA may have revenue from
[inaudible] places other than the Consolidated Fund but we may
also vote a contribution from the Consolidated Fund. To the
extent of that contribution, this Act disapplies it. In other words,
it is not to be treated as revenue of the Consolidated Fund if the
money is already in the Consolidated Fund. So that is step one.
But all other revenue of the Gibraltar Health Authority, for
example, is to be treated as revenue of the Consolidated Fund.
It would be a nonsense for this Bill to try and convert, into
revenue of the Consolidated Fund, monies which are in the
Consolidated Fund and which the House already needs to vote
out of the Consolidated Fund in the Appropriation Bill. But, on
the expenditure side, all the expenditure of the Gibraltar Health
Authority, including the revenue that is not deemed as
Government revenue because it has already been voted out of
the Consolidated Fund by the House in the estimates, all of the
expenditure, no matter where it is funded from, is regarded as
expenditure that requires the vote of this Parliament. So, in
future ... I mean, in the past when we have debated the Budget
Bill, we have had the Schedule and at the back of it we have
had the annexes, the appendices with the various Agencies, but
the House has not been voting on that expenditure. The House
has only been voting on whatever is the contribution that the
Consolidated Fund is making to the Gibraltar Health Authority
and all the expenditure there, on those green bits of paper, are
just there by way of information, gratuitously put there by the
Government, for the information of the House. But the House is
not voting on anything, as it is with the other votes and
subheads where the hon Members can question and the House



votes all the other subheads and votes in the Government
departments. In future, that will also be the case with all those
present appendices, the expenditure in which will be voted on by
this House, as it presently does the vote of Government
departments. That is done by this mechanism of treating all the
revenue as Consolidated Fund revenue because once it is in the
Consolidated Fund, it requires the appropriation of Parliament to
be spent. That is how what | said in 2009 we would achieve, is
sought to be achieved by this Bill.

So, Mr Speaker, these proposed amendments to the Act will
enable Parliament to achieve oversight and control of all
revenue of these Agencies and Authorities when it has to vote
all their income from the Consolidated Fund, in the form of
payments to them, and Parliament will also achieve detailed
appropriation mechanism control of all their expenditure in the
way | have just explained. Hon Members will note that the
relevant Agencies and Authorities listed in the new Schedule 3
to the Act are as follows: The Gibraltar Health Authority; The
Gibraltar Electricity Authority; The Gibraltar Port Authority; The
Care Agency; The Gibraltar Sport and Leisure Authority; The
Gibraltar Regulatory Authority; and the Gibraltar Development
Corporation and, if the Bill is passed, in due course | hope to
add to that the Housing Works Agency.

Mr Speaker, the provisions of the Bill are retrospective to include
last year and thus require the accounts of Gibraltar for the year
ended 31% March 2010 and this year's forecast outturns in next
year’s Budget book, to be drawn up on this basis for information
and ease of comparison purposes. Transitional provisions have
been included whereby this Act constitutes an appropriation law
in respect of the expenditure of the Agencies and Authorities
incurred prior to the 1 April 2011, that is funded out of revenue
to which this Act applies, provided that the expenditure was
lawfully and properly incurred, in accordance with the law and
procedures applicable to it, prior to the coming into the effect of
this Act. In other words, the effect of making this Bill
retrospective is that money that has already been spent in the
way that it was lawful to do it at the time that it was spent,

suddenly becomes deemed to be Consolidated Fund revenue
thereby needing the appropriation of this House. We are talking
about things that have already happened before we passed this
Bill. So, what clause 7 of the Bill says is, between now, in
respect of past expenditure and the next month or so to the end
of this financial year, all expenditure that is made out of these
Agencies and Authorities, provided that they were lawfully
made, in other words, provided that they were done as the law
stood before today, is deemed to have been appropriated by this
House as we pass this Bill which will deem to be the ... just as
that is retrospective application of the Act, then this is
retrospective appropriation authority by this House. This will
mean that come the next Budget time, come the next financial
year, the House will have before it all the information drawn up
and struck on this basis which will mean that we will have before
us the whole ... and the hon Members will recognise that this is,
really, just putting into statutory form some of the things that we
... the way | have been presenting the information in the debate
for some time when | have spoken of the difference between
Consolidated Fund revenue and expenditure and then overall
revenue and expenditure. So, in a sense, this will be the overall
Government revenue and expenditure, all of which now goes
into the Consolidated Fund and all of which now appears before
the House for its approval to spend it. So, in other words, no
longer is it a case that, for example, the expenditure to be
incurred by the GHA or the Gibraltar Electricity Authority or all
these other ..., is really off the radar screen of what this House
can debate, say yes or not to, ask the Government the
guestions on, in relation to the Committee Stage of the
Appropriation Bill and all of that. So, it is putting within the
control at executive level, but scrutiny at Parliamentary level,
what in my budgetary addresses | have been calling the overall
revenue and the overall expenditure of the Government,
whereas the Public Finance (Control and Audit) Act presently
deals only with the Consolidated Fund revenue and the
Consolidated Fund expenditure which hon Members will
remember from the Budget debates is actually very much less
than the complete picture. Alright, | choose to bring the overall
revenue and expenditure picture but there is no obligation to do



it and the debate on the Budget could, constitutionally and
lawfully, take place just in relation to the Consolidated Fund,
leaving the whole of the rest of it really outside of the
parliamentary mechanism. Anyway, this is what the
Government have committed to doing. This is what the
Government are doing and | hope the House will welcome this
placing on a statutory footing of this much more complete
appropriation mechanism regime. 1, therefore, commend the Bill
to the House.

Discussion invited on the general principles and merits of the
Bill.

HON J J BOSSANO:

Mr Speaker, we are going to be voting in favour of this. | must
say | cannot see the value of the need to go back to 1% April
2009 because if the Government wants to put for the assistance
of members, when it comes to looking at the picture over three
years at Budget time, an illustrative column showing what it
would have been like if it had already been implemented, then
that can be done without the need to make it retrospective. In
effect, what we are doing, by making it retrospective, is that
what we are saying is, we are going to require everything that
has not been voted by the House to be treated as if it had been
voted by the House from 1% April 2009. That does not seem to
me to be a good thing, because, in fact, it will mean that all this
expenditure which has already taken place, on which we did not
vote, will be treated as if it had taken place on our vote, which is
not the case and which is not accurate. The fact that we are
saying that we shall deem it to have come in to operation on 1%
April 2009 means, of course, that there has to be a mechanism
that treats the expenditure that has been properly and legally
expended to be treated as if it had been voted by Parliament,
when it has not been voted by Parliament. | would have thought
the introduction of this could have easily happened from a
current financial year without any need to do this peculiar
system of having ... By recording it this way, the picture post

10

hoc, the post event picture shows the House having voted in
April 2009 something it did not vote in 2009 and | do not see that
we gain anything and we, certainly ... It does not mean that we
have gained an ability, now, to scrutinise something in 2009
because we cannot go back to 2009 and scrutinise it. So, |
really do not see why the Government needs to do it and | do
not see what the House gains by having this. | can see the
benefit of being able to look at a picture and say, well look we
[inaudible] to compare like with like if we wanted to see how the
picture looks now, compared to what it did in 2009, then it would
be a useful thing. But, in fact, quite a lot of that information, as
the hon Member says, is in the text when he produces, in the
last couple of years he has done this, a figure which says we
have spent so much on this and on this and includes both the
listed Authorities in the Schedule as well as the Consolidated
Fund.

| have to say that | do not quite understand why the
Government, having decided to remove these things from the
control of the House, as | understood it, because it made this
qguasi independent entities less bureaucratic in the decision
making because they were not being treated as Government
departments ... So, if we have lost control over the income and
the expenditure of the Gibraltar Electricity Authority, it is only
because the Government chose to create an Electricity Authority
and replace the Electricity Department. If we are now going to
regain control of the income and expenditure of the Authority, it
is because although it will still be called the Gibraltar Electricity
Authority, it will be treated as if it was treated by Parliament,
certainly, when it was a department. That is to say, we will vote
the fuel and we will vote the wages and we will vote every single
element of expenditure in the Authority which is listed in the
green pages, in the back pages for information purposes and
which, in fact, the Government have never refused to answer
guestions on that when we have voted the subvention. When
we voted the subvention we said, well look is the subvention
produced because there is more cost of fuel or has the cost of
fuel gone up or is it the volume, the Government have never



said, no | am not answering that because that is in the back for
information purposes and you are not voting on it.

So, | thought that part of the rationale of creating these things
was that there was a problem in running them, as it were, “more
commercially” because it had a trading function when they were
Government departments. In practice, we all know that this is a
bit of a myth because the reality of it is that there is a flexibility,
within a Head of Department’s vote, to vire money left over from
one thing and use it for something else, obviously, with the
consent of the Treasury. The flexibility, as | understood it, that
the Gibraltar Electricity Authority or the Port Authority or the
Sports and Leisure Authority had, which they did not have when
they were Government departments, was the ability ... The
level of independence that they gained was in making, if you
like, decisions based on the logic of the entity and its function
and its role which might not necessarily be acceptable, or
considered justified, if it had to go back to the Treasury to get
the permission to vire things. Although we were not convinced
and we always abstained on the Authorities and said, well look
we will have to see whether, in fact, there is a gain in these
Authorities.  After all, the Government were spending extra
money to persuade people to move to these Authorities and that
was supposed to be compensated by the freedom that they
would enjoy to respond more commercially, which certainly you
can understand in some areas. The Electricity Authority, in
other parts of the world, in other countries, is, in fact, a purely
commercial entity. In the United Kingdom it has, certainly, never
been run by the central Government. In the history of the United
Kingdom, Electricity Boards or electricity companies have
always been autonomous and self-governing and so forth.

So, obviously, we are not against all this being brought back
here and we are voting on everything and even when we were
not convinced of the wisdom of taking it out, we did not vote
against them. We gave the Government the benefit of the doubt
and we abstained on all these Authorities. But it is difficult to
understand why, now, there is not going to be a loss of flexibility
and freedom if we are restoring what used to be the position. In
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fact, in five out of the seven ... Of these seven entities in the
Schedule that are going to be brought back, five out of the
seven have been created post 1996. There were only two of
them in 1996 and, really, one of them was created in 1987,
which was the Gibraltar Health Authority, and the other one, | do
not think employed anybody before 1996. So, it really was an
entity that was holding money, which was the training levy and
so forth, and | think it was also at the time the money that we
created in the funds that we put in as a result of having to
terminate, at the request of the British Government, the Social
Insurance pensions. | think the GDC was doing very little. So, it
has developed into an organisation that employs many people
and does many things and over which the House only votes the
money for specific things in different departments. But even
there, at the end of the day, there is a very clear correlation
between ... The people are employed in the GDC, but they may
be working in tourism or they may be working elsewhere. So,
we are not against it being brought back, but we have some
difficulty in understanding why this is not going to be running
counter to the logic of what was being done previously, which
was supposed to be to create greater freedom of decision
making by the management in these areas, which presumably
they did not enjoy as Government departments. But apart from
those things and, in particular, the point about the 2009 ... which
| think ... I do not think it is a good idea to have a law that says
that something is treated as having been voted by us in 2009
when, in fact, it was not voted by us in 2009.

HON CHIEF MINISTER:

Yes, Mr Speaker, | am happy to try and explain to the hon
Member some of the thinking behind it. First of all, when the
Government sets up the Authorities, not a single Authority was
set up by the Government as a means of taking the financial
picture, in terms of appropriation control, out of the scrutiny of
this House. The Authorities were set up for other reasons to do
with giving a degree of operational flexibility which broke away
from the monolithic regime that applies to a monolithic body



called the Civil Service. Certainly, it was not, in any case, in
order that the House should no longer have the opportunity to
vote, not that the hon Member has suggested the contrary. The
reason why | say that is that, for that very reason, bringing the
control of oversight back into the House does not, in our view,
demolish or diminish any of the reasons why the Authorities and
Agencies were set up. Bear in mind that Authorities and
Agencies, alright they had a transfer of civil servants but
thereafter new recruits can be recruited on very different terms.
Deals with the pension position for future recruits in a very ...
There is a whole series, as well as ... There still remains a lot
of operational flexibility. It is not financeable [inaudible] ... The
Government have never allowed the Authorities to do what they
like with their money. The Treasury does not take the view of
any of these Authorities, well now that they have been
established by a statute separately we, the Treasury, do not
concern ourselves with what they do or how they do or how they
account or how they spend their money. They have always
been regarded very much as within the purview of the Treasury
for the purposes of all integrity and control of the use of public
funds and other such system. So, this is in no sense any loss of
any autonomy for which they were created in the first place. Itis
really the only point that | am trying to say. Bearing in mind, in
particular, that these are very few of them. Well, | think, none of
them. Let me just check that. Well, the Port Authority, perhaps,
but that is only on the basis that it has Government assets. But
almost none of these, except with the possible exception of the
Port Authority, are financially autonomous of the Government.
They all rely on very heavy financial contributions from the
Government. There is, in a sense, ... which is different to the
privatised electricity industry in the United Kingdom. Take the
GEA. If the Gibraltar Electricity Authority were genuinely and
commercially free standing, in the sense that it raised all the
revenue that it needed from its service delivery, one could argue
what the need was for public oversight. But whilst monies,
voted by this House to the purposes of these Agencies, are
being used, in effect, as a balancing figure to make their
revenue match their expenditure, | think it is arguable, whatever
might be the Government’s interests in giving them operational
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. and all the reasons why we have set up the Authorities and
they are different in different Authorities ... They have a
common stream. But, for example, in the case of the Sports
Authority, it was very much so that it could be a vocational thing.
People, sporty types, running, sporting facilities, rather than
more civil servant types. But whatever the reason for setting up
the Authority, there is, | think, a powerful case to be made that, if
this organisation is only viable on the basis that at the end of the
year | write it a cheque to plug the hole, those who write the
cheque to plug the hole, in other words this House, should have
some say in how they spend money which determines how
much is the hole that we then have to write the cheque to plug.
So, it is not really akin to a commercial ... This is not Lyonnaise
des Eaux, for example, or AquaGib now, that makes its ends
meet and, if it does not, it does not make a profit. These are, in
a sense, public sector organisations which rely, for their financial
solvency, on the contributions that we provide in this House.

So, what this Bill seeks to create ... It is an attempt to create a
hybrid. In other words, an entity that can still enjoy all the
benefits that they were created to try and engineer, whilst at the
same time still being within, for financial purposes, in terms of
their revenue and expenditure control, the purview of this House
and, certainly, we do not, in moving this Bill, have the sense that
we are, somehow, derogating from degrading or diminishing
what we thought was positive about the reasons for doing it.
Certainly, if somebody had said to me at the time, well you are
doing this but this just makes it less transparent financially to
this House and gives this House less control, | would have
thought that was a negative reason for doing it. | would have
thought that that would have been put on the balance sheet of
pros and cons, on the cons side and | think we have reflected
that spirit by always putting, making the information available
and answering questions in this House. This puts it more in the
statutory domain, less, sort of, an act of voluntary behaviour by
the Government, if you like, and more recognising the right of
this House to have a say on expenditure, deficits in which the
House then has to pick up through its appropriation mechanism.



Well, Mr Speaker, | understand the point that the hon Member is
making about this business of expo facto appropriation. The Bill
does not say that the hon Members have appropriated, have
considered it and have approved it. It specifically says, shall be
deemed to have been and treated as if. Well, | think there is a
recognition there, which is in any case more than clear on the
record, that we are only trying to buy our way out of a self made
technicality. In other words, the money has already been spent.
The money that was used for it has, in part, already been
appropriated by this House to the Agencies and Authorities at
the start of the year. What does not fall into that category, came
into the Authorities from the street, so to speak, and, therefore,
never needed this House’s approval. So, it is not as if we are
pretending that this House has given careful consideration to
each item of expenditure. We are recognising the fact that the
House has given no consideration to those items of expenditure.
But | was reluctant to bring to the House something which
deemed it to be Consolidated Fund revenue and then the hon
Member would, no doubt, have thought of this point, | would
have stood up and said, but if it was deemed to be revenue of
the Consolidated Fund, backdated, well, perhaps, who
authorised its payment out of the Consolidated Fund. So, this is
really just a very technical provision. One of the things that it
achieves is that it enables the accounts of Gibraltar to be drawn
up on this basis for the year ended March 2010. | hope that the
hon Member can accept the fact that nothing in this Bill is
supposed to taint him or the hon Member ... Yes, | will give way
to the hon Member.

HON J J BOSSANO:

Surely, Mr Speaker, the accounts of March 2010 at this moment
in time have been closed and have been sent to the Principal
Auditor on the basis that none of this had happened?
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HON CHIEF MINISTER:

We are just in time.

HON J J BOSSANO:

We are just in time. Well, to my knowledge the accounts have
to be sent within nine months of the year. The year ends in
March. Nine months later it is December. They have always
been sent at the end of December to the Principal Auditor. They
have been audited, in fact, reflecting the reality of the time. | just
cannot see what the Government gain by putting the revenue
back in 2009 when it was not there and putting the expenditure
back in 2009 when it was not there. What | would have thought
was a cleaner thing was to say, well look it is happening in the
middle of this year, we will backdate it to 1% April 2010. It is
going back an extra year to 2009 ... and the accounts will be
accounts that are audited reflecting something that was not what
was happening. | cannot understand why it is so important for
the Government to do it. | would have thought it would have
been better that we go back to 1% of 2010, which in itself means,
effectively, we are pretending that something has happened for
twelve months, which is only going to happen for two. But ...

HON CHIEF MINISTER:

No, Mr Speaker, [inaudible].

HON J J BOSSANO:

Yes, because the Principal Auditor will say, the money from the
Consolidated Fund was spent on this and this and it is not true
and the revenue that came into the Consolidated Fund came in
and it is not true. It did not come in. It did not come in, in 2009
to 2010. It is going to come in as from now and it is going to be
made retrospective to this current financial year beginning in



April and we have no problem because it makes sense.
Otherwise, it would have to delay until next April. | can
understand that. You want to bring it in this year. You have to
make it retroactive for nine months. Fair enough. But why do
you need to make it retroactive to a year that closed in 2010,
which started in 2009, when, in fact, all the books that have
been closed have been closed on the basis that this had not
happened. Presumably, they have to go back and rewrite it and
given that | am the culprit that makes civil servants work long
hours changing figures, | would have thought the hon Member
would welcome that. On this occasion, we will save them from
having to do it.

HON CHIEF MINISTER:

Well, Mr Speaker, | am not familiar with the chronology of the
diary for when accounts close. | am told that we are still in time
to do it if the Bill passes in this meeting of the House. There is
no question of pretending at anything. The books of the
Government reflect the law as it was when the books were
struck. What is now in question is the presentation of the
accounts. The accounts can be struck on any basis that is
provided for in law before they are signed off. So, one thing is
the books of the Government and another thing is the accounts
of Gibraltar. Accounts can be struck. Laws change affecting the
way accounts have to be drawn up and struck and the auditors
and the accountants just draw up accounts to that basis. So,
whilst | understand what the hon Member is saying, there is no
question of pretence here. What there is, is a statement that the
accounts of Gibraltar will be struck. In other words, the revenue
and expenditure will be deemed to have been dealt with, on this
basis, from 1% April. This will enable the accounts to be closed,
on that basis, and this is the way it is being done. If the hon
Member finds anything, when the figures are published, that
breaches this business about lawfully ... | hope he is not worried
about that aspect of it. That there might be things that ...

Question put. Agreed to.
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The Bill was read a second time.

HON CHIEF MINISTER:

| beg to give notice that the Committee Stage and Third Reading
of the Bill would be taken the same day, if all hon Members
agree.

Question put. Agreed to.

THE CURRENCY NOTES ACT 2011
HON CHIEF MINISTER:

| have the honour to move that a Bill for an Act to update the law
relating to the issue by the Government, of Gibraltar currency
notes, be read a first time.

Question put. Agreed to.

SECOND READING:
HON CHIEF MINISTER:

| have the honour to move that a Bill for a Currency Note Act
2011 be read a second time. Mr Speaker, as the hon Member
will have seen, the Bill does a variety of things but, in large
measure, re-enacts the existing Currency Notes Act. It also
saves subsidiary legislation which will be deemed to have been
made under section 11 of the Act. We toyed with the idea of
simply amending the old Act but we thought it would be better,
so long as we point out the differences, to end up with a new Bill
setting out the whole Act.

One of the purposes of the Bill is the removal of references that
are no longer relevant since the enactment of the 2006



Constitution. The first instance in which such a change has
been made is in clause 4. In section 4(2) and 4(3) of the current
Act, the Secretary of State approves the design and form of
currency notes issued by the Government of Gibraltar. In
practice, this has not occurred now for a number of years.
Clause 4(2) and 4(3) of the Bill transfers these functions to the
Minister with responsibility for finance.

Now, Mr Speaker, | give notice to the House that | have
submitted a written notice of a proposed amendment to add to
the Bill. | will speak to it in more detail at a later stage of the Bill
but, basically, to insert an additional clause 4(4) simply to
address this business that notes with the effigy of Her Majesty
go to the Palace, directly, actually to the Palace, for Her
Majesty’s approval and it has been suggested to us that we
might want to accommodate that in the legislation which we are
happy to do. So, the proposed new subclause (4) reads: “No
currency note shall be issued under this Act which bears the
name and image of Her Majesty, or any other member of her
family, without the prior consent of Her Majesty to the design
thereof”. This is not dissimilar to the process that happens with
postage stamps because it bears the effigy of Her Majesty in the
little corner. Her Majesty herself, the Palace [inaudible], some
department of the British Government, the Palace itself wants to
approve the design of any paper that Her Majesty’s effigy
appears on.

Clause 6 of the Bill relates to the conversion of Gibraltar issued
currency notes and sterling. As presently formulated, the Act
requires that for every pound issued in Gibraltar, currency notes
and equivalent pounds sterling must be lodged either, with the
Commissioner of Currency or with the Crown Agents in London.
Further, the payment of monies to a person in London, in
sterling, can be effected through the Crown Agents by lodging
such a sum in Gibraltar. The Bill localises both aspects of this
operation, so that a person who wishes to receive Gibraltar
currency notes, lodges an equivalent sum in sterling with the
Commissioner of Currency and, conversely, a person who
wishes to receive sterling, must lodge an equivalent sum of
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Gibraltar currency notes with the said Commissioner here in
Gibraltar. Accordingly and, in effect, the role of the Crown
Agents is removed. Paragraph (b) of the proviso to section 6 is
also to be amended to remove the reference to the costs of
sending telegrams which has become redundant.

Clause 8 of the Bill re-enacts section 8 of the existing Act with
the following amendments. The principal amendment is to the
Currency Notes Income Account which will cease to exist and
with the result that the revenue and expenditure of the Note
Security Fund, that was previously accounted for through this
Currency Note Income Account, will how be accounted for
directly through the Note Security Fund. In other words, we
subsume the Income and Expenditure Fund into the Note
Security Fund itself. Under subsection (3) of the Act, custody of
the Note Security Fund is vested in the Crown Agents in London
together with a power to invest the same. This is amended by
clause 8 (3) of the Bill which will require that the Fund be held in
securities that are backed by the Government of the United
Kingdom or Gibraltar, subject to the matters contained in the
proviso. In subclause (7), provision is made for the Minister to
direct the Commissioner that any excess in the value of the
Currency Notes Security Fund over the face value of the
currency notes in circulation be transferred to the Consolidated
Fund. This contrasts with the current provisions, which
effectively require the Government to maintain a 10 per cent
reserve as only sums that are in excess of 110 per cent of the
face value of notes in circulation, may be transferred to the
Consolidated Fund. So, we are doing away with the need for a
10 per cent reserve because we have also done away with ...
The new section that reads, that for every pound in the fund
there needs to be one pound in either UK or Gibraltar
Government securities, used to read in the old Act, it no longer
does, this is the bit that has been eliminated, used to read,
backed by one pound of UK or Gibraltar Government issued
securities, or any other security decided by the Crown Agents.
So, the Crown Agents, the Note Security Fund could be invested
in things that had a market, up and down. So, there was a need
for a buffer, perhaps, to accommodate the possibility that



investment might be lost through the investment of the Fund in
the market. The right to invest the sterling Note Security Fund in
anything other than UK or Government of Gibraltar paper, has
been eliminated and with it, we believe, the need for a 10 per
cent reserve which is, as the hon Member knows, simply
Gibraltar tax payer monies that sit there and in future will sit in
the general reserve, cash reserves of the Government, but the
Fund is no longer open to any form of market speculative
investment that could result in a shortfall in its capital. In
addition, and as a safeguard even in that context, if at the end of
any year, either as a result of, I do not know, some UK
Government paper not paying up, or some Gibraltar
Government, everything is theoretically possible, or the
expenses of the Fund diminishing the face value of the Fund
against the notes in circulation, there is an obligation on the part
of the Government to make good any deficiency, so that at the
end of each financial year, the face value of notes in circulation
must equate 100 per cent [inaudible], 100 per cent to the value
of the funds in the Note Security Fund.

Clause 9 of the Bill re-enacts section 9 of the Act but amends
the level of the fine to the modern formulation, thus the
reference to a £20 fine becomes a fine at level 1 on the standard
scale. In section 10 of the Act, the Commissioner is obliged to
report annually to the Minister and a Secretary of State. The Bill
removes the reporting requirement to the Secretary of State. In
section 11 of the Act, the Minister requires the prior approval of
the Secretary of State when making rules. In clause 11 of the
Bill, the rule making power is exercisable by the Minister alone.
Clauses 12 to 15 of the Bill make the necessary provisions for
the repeal of the Act and transition to the new Act.

So, in short, this Bill is the Currency Notes Act equivalent of
some of the other things we have done in other bits of legislation
to reflect the new Constitution which has transferred this area of
life exclusively to the responsibility of Gibraltar Government
Ministers. It also does away, as we did earlier last year or the
year before, | cannot remember, in the context of the Gibraltar
Savings Bank, applying the same logic, that the Fund can no
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longer be invested in a way that could result in the purpose for
which the buffer, the 10 per cent buffer was designed in the first
place. Those are the two principal objectives of the Act and
everything else is a manifestation of one or other of those two
principal objectives. | commend the Bill to the House.

Discussion invited on the general principles and merits of the
Bill.

HON J J BOSSANO:

Mr Speaker, there is an element in this buffer, as the hon
Member calls it ... Let me say that | do not believe that the 10
per cent was there as a buffer because of the possibility of
speculative investments by the Crown Agents. To my
knowledge, it has always been there and, to my knowledge, they
have never invested in anything other than gilts, ever, in the
entire history. So, | do not think it was put there, initially,
because it might mean that the Crown Agents would invest in
something that could go down, as well as going up, because |
do not think, even when it started, certainly, that situation did not
exist. The Crown Agents did not invest in foreign Government
stock or in the equity of companies and it has always been
there. | think it has just been there because that was the
approach, that the colonial currency had to be, sort of, matched
by sterling plus a buffer.

However, when the hon Member, in 1996, removed the reserves
of the Coinage Fund, in subsequent audited accounts, the
rationale for retaining the 10 per cent has been to cover for the
fact that the Coinage Fund did not have anything in reserve in
respect of the amount of the value of the coins out there,
because, in theory, the matching is because somebody can
come along and say, well | do not want a Gibraltar £5 note, |
want a UK £5 note, and we have got to be able to replace one
with the other and exactly the same thing, in theory, can happen
with a £1 coin. So, in fact, when the Fund has been over the 10
per cent in recent years, there has been a footnote in the



accounts saying, this is because the Treasury recommend that
they should keep that as a reserve because the Coinage Fund
reserve, a policy decision was taken that there was no need for
it, it was just a small piggy bank, | think and, therefore, that it
should be done away with. So, is it that the Treasury are now
happy that there should be nothing to cover the Coinage Fund
because ...? | have not questioned this before because | have
been conscious of the fact that that argument was there every
year in the accounts. The other point | want to ask. | take it that
clause 8 (4), which talks about the liquid portion of the Fund
being held in cash, that has not changed, other than with the
approval of the Minister? | take it that the approval of the
Minister is the new bit, but the rest is the same. Is that the
case? Am | right? | am sorry, perhaps | should have asked for
a copy of the ... and checked it myself.

HON CHIEF MINISTER:

Sorry. Is the hon Member sitting down [inaudible]?

HON J J BOSSANO:

Yes. | am giving way.

HON CHIEF MINISTER:

Yes, what is now subclause (4) in the Bill is currently subsection
(7) of section 8 and it reads, “The liquid portion of the fund may
be held in cash, or on deposit, either at the Bank of England or
the Gibraltar Government Savings Bank, or in Treasury bills, or
with the approval of the Minister responsible for finance, lent out
at call, or for short terms, or invested in readily realisable
securities”. | have not had the opportunity to check it. | am
reading it. | am hoping he is following the Bill to see whether
there is any difference. | do not think there is. None has been
pointed out to me.
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HON J J BOSSANO:

Then, Mr Speaker, given that the rationale that has been put for
the removal of the 10 per cent is because it is no longer needed,
because it is no longer possible for the Crown Agents to choose
to invest some of this money of the Currency Fund, or the Note
Security Fund, as it is going to be now, in marketable securities,
but the Minister can still decide to do it. Surely, the risk is the
same whether it is being done by the Crown Agents or being
done by the Minister. That is to say, the Minister may, from time
to time, decide how much should be held in liquid form and he
can also decide that the part of the Fund that he has decided
should be in liquid form, can be invested in readily realisable
securities.

HON CHIEF MINISTER:

| see the point he is making. Yes, well, readily realisable
securities is intended to be easily cashable paper, like we
discussed at the time of the Savings Bank Bill. Readily
realisable securities is not intended to refer and, if he has that
concern, then | suppose we can ... It is not intended to refer to
stocks and shares on the Stock Exchange, or things of that sort,
securities may even be defined. It was defined in the Public
Finance (Borrowing Powers) Act. | think there is one Act in
which it is defined but, in any case, this does not mean, this is
not supposed to add anything to the ... It is, certainly, not
intended to contradict the provisions of section .... Otherwise,
there would be two sections in the Act which would completely
contradict each other. In other words, if clause 8 (3) says,
“Except as hereinafter provided the Fund shall be held in sterling
securities of or guaranteed by the Government of the United
Kingdom or the Government of Gibraltar”, subclause (4) is not
intended to re-open that door. Otherwise, what would be the
point of subclause (3) if subclause (4) just allowed the Minister
to do something different? The whole point of subclause (3) is
that the Fund should only be invested in paper issued by one of
the two Governments and | had read subclause (4) to be



consistent with that. But if he believes that it is capable of
another reading, then we should amend the language. It is not
intended to have another reading.

HON J J BOSSANO:

| put the point because, in fact, it does not make a lot of sense
as it stands at the moment, because if clause 8(3) says, “Except
as hereinafter provided”, that means, hereinafter something else
may be provided, “the Fund shall be held in sterling securities,
or guaranteed by the Government of the United Kingdom”.

HON CHIEF MINISTER:

| am perfectly happy to delete the words “or invest in readily
realisable securities”. If the omission of those words in
subclause (4) would [inaudible], subclause (4) [inaudible] to
subclause (3). Sub-clause (4) is only supposed to deal with the
cash portion.  Sub-clause (4) is not supposed to dilute
subclause (3) in respect of the non cash portion.

HON J J BOSSANO:

No. | accept that.

HON CHIEF MINISTER:

| think what the hon Member is saying is that he thinks, that the
words “or invested in readily realisable securities” may have the
effect of diluting subclause (3) in respect of non cash ...
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HON J J BOSSANO:

No. | am not saying that. As | read the law, it says unless there
is a provision after subclause (3). Unless it is provided subject
to this, the fund can only be invested in sterling securities of the
Gibraltar Government or the United Kingdom Government,
provided that the share of the Gibraltar Government is no more
than 30 per cent and this is, the non cash element.

HON CHIEF MINISTER:

Yes. Now, subclause (4) is [inaudible].

HON J J BOSSANO:

So, therefore, subclause (4) deals with the cash element which
means, therefore, that the cash element does not have to be in
sterling securities.

HON CHIEF MINISTER:

No. What it should say. The words used should mean that the
cash element need not be held in Government of Gibraltar, or
United Kingdom, guaranteed in sterling securities. In other
words, you do not have to buy paper with it. This is where |
think it goes too far because it goes beyond that. Until you get
to those words, the cash element. What could you do with the
cash element? You could keep it in cash, how? Well, you could
keep it in cash in a drawer, or you could place it on deposit in a
cash account, either at the Bank of England or with the Gibraltar
Savings Bank, or in Treasury Bills. Now, there is a very short-
term market which deals with paper that is redeemable in days,
is treated in the market as cash. So, so far so good, “or with the
approval of the Minister lent out at call or for short terms or
invested”. Indeed, | think we could delete everything after the



words “Treasury Bills”. This business of, “or with the approval of
the Minister lent out at call’. Well, lent out to whom?
HON J J BOSSANO:

| do not know.

HON CHIEF MINISTER:

This was in the old Act and what has happened is that the old
Act has not been pruned in this respect. This is not a power that
has ever been used. It is inconceivable that the Minister should
want to lend out the contents of the Note Security Fund. It,
certainly, had not occurred to me yet. So, | am perfectly happy
to further curtail. 1 would be very happy to leave subclause (4)
dealing only with what can safely be done with cash ...

HON J J BOSSANO:

Okay.

HON CHIEF MINISTER:

... and stop it after “or in Treasury Bills.” and delete “or with the
approval of the Minister lent out at call or for short terms or
invested in readily realisable securities”.

HON J J BOSSANO:

Right.
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HON CHIEF MINISTER:

That would make subclause (4) residual, dealing only with what
happens with the cash portion. Sub-clause (3) making it clear
that what is not in cash has got to be in paper guaranteed by
one or other Government. | am obliged to the hon Member.

HON J J BOSSANO:

| think | have covered [inaudible].

HON CHIEF MINISTER:

Yes, Mr Speaker. | am sorry, the hon Member had made one or
two points before that, to which | am happy to reply. Well, just
two points, really. The first one is dealing with this business that
the fund was never invested in a way that it could lose capital.
Well, that is not strictly true, nor is the experience in the past. In
the bond market, even gilts lose capital value. What determines
whether, as interest rates rise or fall, as interest rates rise, the
yield and the paper is affected, and the way that the yield, even
a UK Government gilt, is determined is by the rising or falling of
the capital value of the £100 nominal stock.

HON J J BOSSANO:

[Inaudible].

HON CHIEF MINISTER:

Yes. That is still there, but in the past, it is not true. Oh, does it
not say ‘short’?



HON J J BOSSANO:

[Inaudible].

HON CHIEF MINISTER:

Well, it should. Yes. The hon Member will see, and that might
be something that we need to correct at Committee Stage. The
hon Member will see that the purpose of the eliminating of the
buffer is, because we think we have avoided fluctuations in the
value of the underlying asset, to do away with the need ... Of
course, some fluctuations in the value of the underlying asset
were such that a 10 per cent buffer would not have been
sufficient, but some buffer is provided. The whole purpose of
this is that the likelihood of the fund going up and down in value
is eliminated but, of course, if you hold long-term paper, long-
term paper is capable of fluctuating significantly because it is
basically a punt on what the market thinks long-term interest
rates are, which are speculative. The shorter the paper, the less
volatile the price is and that means that the value of the gilt goes
up and down, within a smaller margin, because it is closer to
redemption at par, and if there are only eighteen months or
twelve months left before the Government is going to pay you
back a hundred pounds to a hundred pounds of paper, the
market will not depart very radically from that valuation in the
market or somebody is going to make a huge Kkilling if it goes
down, or lose a huge amount of money if they have paid more
than one hundred pounds at par. But, certainly, that logic is
diminished if subclause (3) has not been curtailed. | would just
like to give that a few moments thought. | am grateful to the hon
Member for that quip. That point that alerted me to that from a
sedentary position. That is still there.

In terms of the loss of coins, | have to say | have not been
cognisant of the fact. | have not focussed, as he appears to
have done, that this comment was being put there. It is true that
there is no fund to provide a pot out of which to redeem coins
but the reality of it is that, given the limited amount of value of
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coinage in circulation, coupled with the extreme rarity of
anybody coming in to redeem coins, it is really just the banks
when the banks cashiers take in too many coins. They bring in
the coins and ask for notes instead and then those coins go
back into circulation the next time a shop or a bank says, | have
run out of 50p coins give me more, and, really, it the same
amount of coins going round and round and round in circles.
Except coins that are taken abroad, as we all do when we go
abroad on holiday. Those coins are, in effect, lost for ever and
will probably never be redeemed and this is how money is
made, | suppose, by Governments on coinage issues. So, | do
not want to comment on what has been said to be the reason for
this but, certainly, it has not been pointed out to me, in the run
up to the discussion of this, which must mean that the Treasury
is content that there is no need to continue with the 10 per cent
buffer. Otherwise, they would have armed me with a reason
and, certainly, from what | know of coinage redemptions, it is a
non-existent contingent liability, really. If it all happened, if
suddenly everybody gathered every coin in issue and brought it
to the Treasury and said, give me sterling notes for this, the
reality is that the Government would have in its reserve more
than sufficient money to redeem all the coinage in the unlikely
event, not to say, wholly impossible event, that all the coinage
were brought back for redemption. So, whatever may be the
dialectic value and the argumentational value of his point, it has
not been raised with me in the discussions | have been party to,
in the formulation of this Bill, or the policies behind it. | must,
therefore, assume that nobody in the Treasury has any concern
about that question but | will, if he does not mind, reserve my
position just for a moment. Perhaps, whilst my colleague is
taking one of his Bills, | would like to make a call to deal with
these questions about the short and long-term securities.

Question put. Agreed to.

The Bill was read a second time.



HON CHIEF MINISTER:

| beg to give notice that the Committee Stage and Third Reading
of the Bill be taken later today, if all hon Members agree.

Question put. Agreed to.

SUSPENSION OF STANDING ORDERS
HON CHIEF MINISTER:

| beg to move under Standing Order 7(3) to suspend Standing
Order 7(1), in order to proceed with a Private Members’ Motion.

Question put. Agreed to.

PRIVATE MEMBERS’ MOTION
HON P R CARUANA:

| have the honour to move the motion standing in my name
which reads as follows:

“That this House do give leave for the introduction
by me of a Private Members’ Bill, namely the
Barclays Private Clients International (Gibraltar)
Limited (Transfer of Undertaking) Bill 2011.”.

Mr Speaker, as hon Members may know, in the past Barclays
Bank have operated in Gibraltar under two legal entities,
namely, Barclays Private Clients International (Gibraltar) Limited
and Barclays Bank PLC, a branch of the United Kingdom parent
bank. The transfer of the undertaking of Barclays Private
Clients International (Gibraltar) Limited to Barclays Bank PLC
will enable the bank to operate as a branch of Barclays Bank
PLC, as is its wish to do. The transfer of the business,
accounts, liabilities, mortgages, interests, et cetera, would
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require a very significant amount of paperwork, as well as
contact with clients and legal documentation and hon Members
will be aware that in the past, indeed, it has become something
of a tradition now in Gibraltar that when banks want to undertake
this sort of legal entity reconfiguration/restructure, that we
facilitate their task by allowing them to do it through a Private
Member’'s Bill, which cuts across the need for relationship by
relationship and transaction by transaction, asset by asset,
security by security, documentation. That is the nature of the
Bill and it is identical, or very close, to the one passed by this
House in 2009, to facilitate the corporate restructuring of another
bank. Mr Speaker, Barclays Bank in Gibraltar remains an
important part of our financial services and financial system.
They are committed and remain committed and profess to
intend to remain committed to Gibraltar. They are significant
and good employers and the Government believe that it is
appropriate for the House to assist them in this way by the
passage of the Bill. This, of course, is not the debate on the Bill
itself. Simply, the debate on the motion, to give me leave to
move a Bill for that purpose, which is all that is before the House
at this precise moment. | commend the motion to the House.

Question proposed.

HON F R PICARDO:

Mr Speaker, we will be supporting the motion. Just for the
purposes of those listening, this is a Private Members’ Bill not
because it does not enjoy the support of all the Members sitting
opposite, but because it deals with a particular individual. In this
case, a legal entity by a particular name and we have no
difficulty with the introduction of the Bill.

Question put. The House voted.

The motion was carried unanimously.



PRIVATE MEMBERS'’ BILL

FIRST AND SECOND READING

THE BARCLAYS PRIVATE CLIENTS INTERNATIONAL
(GIBRALTAR) LIMITED (TRANSFER OF UNDERTAKING)
ACT 2011

HON P R CARUANA:

| am grateful to the hon Members for their unanimous support
for that motion and | have the honour to move that a Bill for an
Act to make provision for and in connection with the transfer of
undertaking of Barclays Private Clients International (Gibraltar)
Limited to Barclays Bank PLC, be read a first time.

Question put. Agreed to.

SECOND READING:
HON P R CARUANA:

I have the honour to move that the Bill be now read a second
time. As | have said, Mr Speaker, in the motion earlier, the Bill
makes provisions for an in connection with a transfer of the
undertaking of Barclays Private Clients International (Gibraltar)
Limited to Barclays Bank PLC, a UK registered company, which
has a branch in Gibraltar. Both Barclays Private Clients
International (Gibraltar) Limited and Barclays Bank PLC are
members of the same group of companies. The restructure will
streamline and modernise the operation of Barclays in Gibraltar
which, for historical reasons, has operated under two legal
entities. The transfer will not affect the level of presence of
Barclays in Gibraltar as it will continue to operate from its two
current premises at Regal House and Main Street. The public
will not see any change in this regard and it will continue to be
able to deal with their current contacts at the bank. The staff
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working in the premises of Barclays Gibraltar, that is, Barclays
Private Clients International (Gibraltar) Limited, the staff working
for that company are already employed by Barclays Bank PLC
and the banks have confirmed to the Government that the
transfer effected by the Bill is not intended to give rise to any
redundancies amongst the work force.

Turning to the detail of the Bill, most of which the hon Members
will be familiar with, they have seen provisions almost identical
in the case of previous Private Members’ Bills of this sort.
Clause 1 contains the short title, together with various
definitions. | would particularly draw the House’s attention to the
definition of the “change-over date”. This is the date on which
the current undertaking of Barclays (Gibraltar), that is, the
company, will under the Bill vest in Barclays Bank PLC, that is,
the branch. The date will be appointed by notice in the Gazette
and the present intention is that this will be a date very shortly
after the passing of the Bill. The House will also note that the
definition of “undertaking”, in relation to the Gibraltar company,
excludes the company’s share capital and reserves, as these fall
to be dealt with on the winding up of the company under clause
10.

Clause 2 is the fundamental provision of the Bill. It provides for
the vesting of the undertaking of Barclays Private Clients
International (Gibraltar) Limited in Barclays Bank PLC branch,
on the change-over date. Effectively, on that date, Barclays
Bank PLC automatically succeeds to the undertaking of the
company, as if the company and Barclays Bank PLC were the
same person in law. The remainder of the provisions of the BiIll,
other than clauses 10 and 11, develop, supplement and refine
this fundamental provision and proposition.

Clause 3 deals specifically with various types of property. The
term property is widely defined in clause 1, in which,
immediately before the change-over date, Barclays Private
Clients International (Gibraltar) Limited has an interest. Sub-
clause (1) of clause 3 deals with the generality of property
which, at the time, forms part of the undertaking of the Gibraltar



company. The remaining provisions of this clause deal with
property held jointly, third party rights, property subject to a trust
or similar obligation and property held as custodians. The
overall effect of these provisions is to put Barclays Bank PLC
into the shoes of Barclays Private Clients International
(Gibraltar) Limited, whilst ensuring that rights of third parties are
fully safeguarded.

Clause 4 excludes three descriptions of property from the
vesting provisions of the Bill. The details are set out in the
Explanatory Memorandum. Two of these, the premises of
Barclays (Gibraltar) and any rights or liabilities in which only
Barclays (Gibraltar) and Barclays Bank PLC have an interest,
remain for Barclays (Gibraltar) and Barclays Bank PLC to deal
with themselves. The exclusion of financial services licences
and authorisation follow from the fact that, as a matter of law,
these are not transferable.

The remaining provisions of the Bill, other than clauses 10 and
11, are technical provisions which are well precedented in this
type of legislation in the past. Perhaps, the most significant is
clause 6, which provides that, on the change-over date, existing
accounts of Barclays (Gibraltar) become accounts Barclays
Bank PLC, subject to the same terms and conditions as applied
before the change-over date.

Clause 10 provides for the winding up of the Gibraltar company,
Barclays Private Clients International (Gibraltar) Limited, once
the transfer is completed and it no longer holds any of the
licences and authorisations relevant to its carrying on of financial
services business. The date of the winding-up will be appointed
by notice in the Gazette under subclause (3). Barclays Bank
PLC is required to send a copy of the notice to the Registrar of
Companies, so that he can take such action as he considers
appropriate, following the winding-up.

Clause 11 which is common form in similar pieces of legislation
ensures that any Government expenditure in connection with the
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introduction and enactment of this Bill is to be paid by Barclays
Bank PLC. | commend the Bill to the House.

Discussion invited on the general principles and merits of the
Bill.

HON F R PICARDO:

Yes, thank you. Mr Speaker, this Bill, of course, relates to the
business of a private entity, although a very important private
entity in our community. Barclays is important as an employer.
It is important as part of the architecture of our international
financial services sector and also of the local financial services
available to residents of Gibraltar. The most important part for
us, in considering this Bill, is the question of the continued
employment of the staff at Barclays and that a Bill like this,
which as the hon Member has said, is designed to facilitate the
process with Barclays, might have itself proceeded with, without
the need for such legislation, is provided only in instances where
we are sure that there are not going to be any redundancies.
We, on this side of the House, have received satisfactory
assurances from those in positions of authority in Barclays, not
just that it is not intended that this Bill will give rise to any
redundancies, but that there will be no redundancies as a result
of this Bill. Mr Speaker, for that reason, this Bill will have the
support of both sides of the House.

Question put. Agreed to.

The Bill was read a second time.

HON P R CARUANA:

| beg to give notice that the Committee Stage and Third Reading
of the Bill be taken later today, if all hon Members agree.

Question put. Agreed to.



COMMITTEE STAGE

HON CHIEF MINISTER:

| have the honour to move that the House should resolve itself
into Committee to consider the following Bill clause by clause:

1. The Barclays Private Clients International (Gibraltar)
Limited (Transfer of Undertaking) Bill 2011.

THE BARCLAYS PRIVATE CLIENTS INTERNATIONAL
(GIBRALTAR) LIMITED (TRANSFER OF UNDERTAKING)
BILL 2011

Clauses 1 to 11 — were agreed to and stood part of the Bill.

The Long Title — was agreed to and stood part of the Bill.

THIRD READING

HON CHIEF MINISTER:

| have the honour to report that the Barclays Private Clients
International (Gibraltar) Limited (Transfer of Undertaking) Bill
2011 has been considered in Committee and agreed to, without
amendment, and | now move that the Bill be read a third time
and passed.

Question put.

The Barclays Private Clients International (Gibraltar)
Limited (Transfer of Undertaking) Bill 2011,

was agreed to and read a third time and passed.
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BILLS

FIRST AND SECOND READINGS

THE DEVELOPMENT AID (AMENDMENT) ACT 2010
HON J J HOLLIDAY:

| have the honour to move that a Bill for an Act to amend the
Development Aid Act, be read a first time.

Question put. Agreed to.

SECOND READING
HON J J HOLLIDAY:

I have the honour to move that the Bill be now read a second
time. Mr Speaker, section 15(b) to section 15(h) of the
Development Aid Act, which this Bill repeals, deals with rating
relief on new developments. Under those sections, essentially,
the Minister has powers to stagger the increases in the rates in
respect of new developments, over a period of ten years for
residential developments and five years for commercial
developments. The Minister also has various powers to vary the
relief. This short Bill repeals those powers in respect of new
developments while they will, of course, continue in respect of
existing developments. The reason is that relief has served its
purpose in encouraging developments and there is no longer a
need for that encouragement. Mr Speaker, | wish to give notice
that, at the Committee Stage of the Bill, | will seek an
amendment in clause 1 so as to change the year 2010 to 2011.
| commend the Bill to the House.

Discussion invited on the general principles and merits of the
Bill.



Question put. Agreed to.

The Bill was read a second time.

HON J J HOLLIDAY:

| beg to give notice that the Committee Stage and Third Reading
of the Bill be taken today, if all hon Members agree.

Question put. Agreed to.

THE CHILDREN AND YOUNG PERSONS (ALCOHOL,
TOBACCO AND GAMING) (AMENDMENT) ACT 2010

HON D A FEETHAM:

| have the honour to move that a Bill for an Act to amend the
Children and Young Persons (Alcohol, Tobacco and Gaming)
Act 2006, be read a first time.

Question put. Agreed to.

SECOND READING
HON D A FEETHAM:

| beg to move that the Bill for the Children and Young Persons
(Alcohol, Tobacco and Gaming) Amendment Act 2006, be read
a second time. Mr Speaker, before | continue with my speech, |
give notice to the House that | am moving an amendment to
amend 2010 to 2011. The Bill was, obviously, published in 2010
and taken this year to the House.

In 2008 we conducted a public consultation exercise on whether
the age at which a young person can procure or purchase
alcohol should be increased from the current age limit of 16. At
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the time, we made it clear that Government did not intend to
change the central cornerstone in the current legislation, which
is that it is not the under age child or young person who commits
an offence in consuming alcohol or smoking tobacco but the
adult who procures or sells that alcohol or tobacco to him or her.
In other words, we would not change our policy of not
criminalising young people. The majority of those consulted in
the exercise wanted the relevant age to be increased and it was,
therefore, obvious that there was concern in the community
about this issue. Interestingly, however, much of that concern
was directed at the enforcement of the current laws and the sale
of alcohol to those under the age of 16. The Government also
listened very carefully to the views expressed by young people
through representative groups such as the Gibraltar Students
Association who made very valid and persuasive submissions to
the Government. Their position was that whereas they agreed
with an increase in the relevant sale and procurement age for
tobacco, on various health related grounds, there was very little
evidence of alcohol abuse among 16 and 17 year olds,
according to them, over and above the general trends in alcohol
consumption amongst the population at large. They also said
that, whilst it is certainly true that physiologically alcohol can,
depending on the individual, affect someone under the age of 21
more severely than someone over that age, if this were the sole
basis for an increase in the legal age, the relevant age should
be increased to 21. They also argued that the problem of
alcohol abuse needed to be tackled globally across age groups
and that there were specific enforcement issues affecting the
current regime which needed to be tackled in order to prevent
the sale of alcohol to those under age. They also, however,
accepted that it would not be unreasonable to limit the type of
alcoholic drinks, in particular spirits, available to 16 and 17 year
olds along the lines of some other jurisdictions. Not only were
many of the arguments put to us by these groups persuasive,
but they were a credit to the intelligence and the level
headedness of our young people and, on behalf of the
Government, | would like to take this opportunity to thank all
those young people who came to my office to express views on
this issue. The Government agree that the issue of anti-social



drinking and alcohol abuse cannot be tackled by simply raising
the sale and procurement ages to 18. We emphasise that in the
UK, where the relevant age is 18, the World Health Organisation
in its 2008 report, Health Behaviour in School Aged Children,
reported that English school children are amongst the most
likely to have drunk alcohol under the relevant age. The
Government also want to avoid a situation where over targeting
16 and 17 year olds, with a prohibitive regime, merely drives
young people across the border or leads to the perennial
problem with total prohibition that the activity becomes even
more attractive to young people than it presently is. In this
legislation, therefore, the Government are balancing the need to
introduce a tighter, more effective, legislative framework
protecting young people, by limiting the circumstances and the
type of alcohol 16 and 17 year olds can consume, together with
better enforcement and greater penalties for offenders without a
total prohibition in the regime. Further, the Government are not
only introducing balanced legislative change but will also work
together with youth organisations and others, to undertake wider
initiatives on issues such as binge drinking and smoking and its
effects across age groups. The details of these will be
announced, Mr Speaker, in the future.

Mr Speaker, | now deal with the individual clauses in the Bill.
Clause 2 introduces new definitions which are consequential
upon the changes made in the Principal Act. Amongst those
definitions, are definitions of beer, wine and cider taken from
section 193 of the UK Licensing Act 2003.

Clause 3 raises the age, at which it is prohibited to sell alcohol
to a young person, from 16 to 18, with some exceptions. In
addition, it adds a new subsection so that licensees who did not
actually sell the alcohol will still be liable for the actions of
employees, unless they show that they exercised due diligence,
including ensuring that their staff were adequately trained,
monitored and supervised. The position, in this regard, is the
same as the position in England and Wales, as far as the liability
of the licensee is concerned. In fact, the way that sections 3
and 9 of the Principal Act operated and were interpreted by the
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Attorney General and the police as operating, was to fix liability
on the person actually selling to an under 16 and that, really
rarely, was going to mean a licensee, unless the licensee was
directly involved in the sale, or instructed an employee to
proceed with the sale. The position, therefore, is that the Bill
extends liability, beyond those actually involved in the
transactions, to those responsible for the establishment, if they
have not exercised proper care in the training, monitoring and
supetrvision of their staff. In accordance with this clause, a 16 or
17 year old will be able to buy alcohol at licensed premises, for
example, a bar or a restaurant, provided that it is to be
consumed on the premises and the alcohol consists of beer,
wine, cider, of an alcoholic strength of not more than 15 per
cent, or alcohol sold in or procured from a pre-packaged
container, of an alcoholic strength of less than 5.5 per cent.
Pre-packaged is defined as a beverage made up in advance
and placed in a securely closed container by the manufacturer
for retail or wholesale. It is intended to cover drinks, such as
Alcopops, but not self-mixed cocktails. The effect of this clause
also means that a 16 or 17 year old will not be able to buy
alcohol from an off-licence shop or premises. Furthermore, in
order to successfully defend a prosecution, a defendant who
sold the alcohol will need to show that the relevant person, that
is, a young person, produced as evidence of his age: (a) a
passport; (b) an identity card; or (c) a driver's licence and that
evidence would have to have convinced a reasonable person.
The last caveat is intended to deal with a situation where a
forged document is produced and it is obvious that it is a forged
document.

Clause 4 introduces a new offence of selling alcohol to a person
under the age of 18 who is drunk. The penalty is a fine up to
level 5 on the standard scale or one of the higher fixed penalties
as set out in new section 21A, if you are a licensee, and | will
come to section 21A in due course. To escape liability, the
licensee has to prove that he exercised all due diligence to avoid
committing the offence, again including training, monitoring and
supervision of staff. The distinction between subsection (1) and
(2) is the distinction, for example, between an employee of the



licenced premises and the owner of the licence. The employee
is subject to a fine on level 5, whereas the licensee risks the
mandatory fines in section 21A and also revocation and
suspension of the licence. The rationale for that is that you
cannot expect really ... If you have, for instance, a student on a
summer job who is working behind a bar and he sells to
somebody under the relevant age, you cannot expect for that
person ... for there to be penalties, in relation to that person, of
£5,000, £10,000, £15,000, which are the really heavy fines that
we are imposing in relation to licensees of the premises, if they
are actually in default of the Act. We would hope that these
severe penalties send a clear signal to licence holders that they
have responsibilities not to sell alcohol to a young person who is
already inebriated and that, whilst young people are in your
establishment, you must have a measure and you take a
measure of responsibility for them.

Clause 5 amends section 4 of the Principal Act in order to
amend the wording of the signage to be displayed on licence
premises, as a consequence of the changes introduced by the
Bill.

Clause 6 amends the Principal Act so that a police officer can
confiscate alcohol in the possession of an under 18 year old
who is drinking, or intends to drink, in public, except in
circumstances, obviously, set out in clause 8 of the Bill, which |
will come to in a moment. This is an existing provision which
has proved extremely useful to police officers, allowing a police
officer to confiscate alcohol being consumed in public by
someone under age, without arresting that person and giving
that person a criminal record. The addition now is, the addition
in subsection (3), where the person does commit an offence, if
he refuses a reasonable request by an officer to give up the
alcohol.

Clause 7 creates a new offence of breach of the peace in a
public place. A police officer can now require someone to
surrender his drink whether, or not, they come within clause 6.
In other words, whether, or not, they are under age, if that
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person is causing, or likely to cause, a breach of the peace, is
intimidating any person, or behaving in an intimidating manner,
or the police officer, reasonably, believes that any of the above
may occur.

Clause 8 makes it unlawful for anyone to procure an alcoholic
drink for a 16 or 17 year old, unless it is one of the permitted
drinks. In other words, wine, beer or cider, as we saw with
clause 3. That relates to sale. This now relates to procurement
and it is either, bought for consumption on licensed premises, or
the alcohol is bought by someone who has parental
responsibility for the 16 or 17 year old, or someone who is over
the age of 18 and has the consent of someone with parental
responsibility for that young person. In other words, if my son is
over 16 and he has a friend over for a party, who is also at my
house, who is also over the age of 16 but under 18, and
someone with parental responsibility for that person is content
for him to have a beer or wine at my house, then it is legal for
that person to do so. The idea is that if someone in parental
responsibility, or parental authority, consents for their child to
drink under supervision of another adult, then the state should
not intervene, as long as it is a permitted drink. In other words,
as long as it is beer, cider, or wine, not spirits. That then
required us to insert a defence covering the position of that
adult, if consent became an issue. So, there are two elements.
There is a defence in this section and there are two elements to
the defence. A subjective element that the adult providing the
alcohol believed he would have the parent's consent, if that
person knew he was drinking, and an objective element that the
belief was, in all the circumstances, reasonably held.
Furthermore, as in clause 3, the defences have also been
tightened, as far as the type of documents that need to be
produced when age is in doubt.

Clause 9 introduces a new offence of procuring alcohol for a
person under 18 years who is drunk. The penalty is a fine up to
£5,000.



Clause 10 deals with sale of tobacco and raises the age from 16
to 18 with no exceptions. It also targets the licensee who is
subject to a fixed penalty under section 21A. The defences
have also been strengthened in line with the clauses dealing
with sale and procurement in relation to alcohol.

Clauses 11 raises the age to 18 for consumption of tobacco in
public places. In line with changes made to the provisions
relating to alcohol, although the young person commits no
offence and the section gives the police the power to confiscate
the tobacco from a person under age, if that young person
refuses to comply with a reasonable request to give up the
tobacco, then he does commit an offence, which is what |
mentioned already in relation to similar provisions in relation to
alcohol.

Clauses 12 to 18 raise the age for sale and procurement, in
respect of tobacco, from 16 to 18.

Clauses 19 and 20 introduce a new section 21A, which
increases the penalties for licensees found guilty under the Act.
The licensee prosecuted for selling alcohol, or tobacco, to
anyone under the age of 18, in circumstances not permitted by
the Principal Act, will be liable for the following punishments: on
a first offence, a fixed fine of £5,000; on a second offence, a
fixed fine at £10,000 and the possibility of having your licence
suspended or revoked; on a third, or subsequent offence, again
a fixed fine of £15,000 and his licence will either be suspended
or revoked. These are mandatory fines. They are heavy fines,
hefty fines. But, Mr Speaker, we believe that they are justified
and we expect that the regime, these tough new provisions in
the new regime that are being introduced, that those are
adhered to by licensees, otherwise they face what are very
tough fines and consequences.

Clauses 21 and 22. Mr Speaker, clause 21 is a consequential
amendment, and, finally, clause 22 sets out the savings and
transitional provisions. The Act is to come into force on 1% April
2011 in order to give licensees and the general public time to
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adjust to the changes being introduced. The Bill, in fact, was
published in October of last year. So, it has been public for
guite some time. Still, there is an additional period of time until
15" April 2011, so that licensees and members of the public have
time to adapt to the new changes. In addition, the changes
made by this Bill will not apply to anyone who has reached the
age of 16 on 1% April 2011. The Government did not feel it was
right for us to introduce the changes retrospectively so that
somebody who has the right to drink spirits at the present
moment, or to smoke at the present moment, all of a sudden, as
from tomorrow, does not have that right. We believe that it is
wrong to alter the law in this respect, retrospectively. So, what
we have done is we have set a prospective date of 1% April
2011. Anybody who has already attained the age of 16 on that
date, the changes will not apply to them. | commend the Bill to
the House.

Discussion invited on the general principles and merits of the
Bill.

HON G H LICUDI:

Mr Speaker, this is a Bill which we will be supporting. As the
hon Member has indicated, it has been subject to consultation in
the past. Any measure which discourages young people from
drinking and smoking, is a measure which we will welcome.
Indeed, any measure which discourages any person from
smoking at all, is a measure that | would certainly support, from
a personal point of view. From the point of view of the
Opposition we, certainly, welcome the introduction of the raising
of the limit for drinking and smoking, from 16 to 18. There are,
however, one or two points that | wish to make, not from the
point of view of being critical of the Bill but, hopefully, from the
point of view of seeking to improve the Bill. The hon Member
has indicated, in his opening, that this Bill is not intended to
change the cornerstone of the legislation which is that we should
not be criminalising the young persons themselves but people
who actually sell, or procure alcohol for the young person. But,



indirectly, this is what may actually happen under the provisions
of this Bill. The hon Member has mentioned clause 22 of this
Bill, which introduces a new section 23A. The effect of that, as
the hon Member has explained, is that 16 and 17 year olds who
are, either 16 or 17 as at 1% April 2011, are exempt from the
provisions of this legislation. Just taking an example of section
7 of the Act, as amended that will say, a person who procures
alcohol for a person under the age of 18 is guilty of an offence.
One could have a situation where a 16 year old, who is exempt
from the provisions of this Bill, buys alcohol. He buys it for
himself, he is exempt and no offence is committed. But, if he
gives that alcohol to another 16 year old, who is not exempt,
then the first 16 year old commits an offence under section 7.
The effect, therefore, is that, indirectly, this does criminalise
certain acts of persons under 18. | do not know whether that
was an intended consequence but it is, certainly, a consequence
that ought to be taken into account, particularly, because the
hon Member has said that it is a fundamental ..., not a
fundamental, but that it is a cornerstone of the legislation that
young persons, young people, should not be criminalised by this
Bill and 16 and 17 year olds may well be caught by this
particular provision. In relation to section 3 of the Act, which is
the provision whereby a change is made so that alcoholic
beverages may not be sold to people under the age of 18, and
there is a new provision being inserted, whereby certain types of
alcoholic drink may be sold to 16 and 17 year olds. That is
where the alcoholic content is below a certain threshold. Sub-
section (2) of section 3 provides a defence in certain
circumstances and it provides, as it will read, as amended, that it
is a defence for a person charged with the commission of an
offence under section 1, to prove that he believes that the
person was aged, as it will be, 18 or over. That deals with a
defence to section 1 but it does not deal, or take into account,
the new provision which is that 16 or 17 year olds may, in
certain circumstances, be sold certain types of alcoholic
beverages below a certain threshold. In other words, there
seems to be an inconsistency in that people who believe that
someone is over 18 has an offence, but someone who believes
that someone is 16 or 17 and is being sold a drink below the
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alcoholic threshold, which is now being provided for by a new
section, does not have a similar defence. There seems to be an
inconsistency between those two provisions. A defence for one
type of offence under section 3, but not a defence under the
other type of offence by reason of the new provision which is
being introduced.

HON CHIEF MINISTER:

Mr Speaker, will the hon Member give way? | just want to make
sure that we understand his suggestion. He is not suggesting
that somebody might need a defence, for what is not an
offence? If you are allowed to sell alcohol, of a certain type, to
people under a certain age, then, there are no circumstances in
which you might need a defence for doing so. Now, that is my

. | may have misunderstood the point that he is making,
however.

HON G H LICUDI:

Mr Speaker, the hon the Chief Minister is absolutely right.
Certainly, you do not need a defence for something that is
permitted and subsection 1B, the hon Member is right, is
permissive in nature and, therefore, it does permit certain sales
to be conducted. So, | take the hon Member’s point. The hon
Member is absolutely right.

HON CHIEF MINISTER:

| am not saying that that was blindingly obvious. | just wanted to
make sure that | was not misunderstanding a different point that
he might be making.



HON G H LICUDI:

The hon Member is correct. It is obvious. Mr Speaker, section
4 (1) of the Act provides for a notice to be displayed. As
amended, it will say, it is illegal to sell alcohol to, or procure
alcohol for, anyone under the age of 18 in circumstances
prohibited by law. So, whereas the present notice, which is
mandatory, is very clear, it is illegal to sell alcohol, or procure
alcohol, for anybody who is under 16, the new notice will say, it
is illegal to do something which is prohibited by law and the
notice will not have any indication as to what is and what is not
permitted by law. To that extent, | would not suggest that it is a
meaningless notice but it loses the efficacy of a notice which is
displayed in every single licensed premises in Gibraltar, as to
what is illegal, because it will simply say, it is illegal to do
something which is not permitted by law and | simply say that,
as a remark to the hon Member, for the hon Member to consider
whether there is any way of improving that, because we will
have notices in every shop and every licensed premises saying,
it is illegal to sell alcohol if not permitted by the law, which simply
begs the question, well what is permitted by the law?

Mr Speaker, clause 7 of the Bill introduces a new section 6A and
| would simply ask the hon Member to clarify the ambit of this
section. The new section will read, “Where a constable has
reason to believe that any person has been consuming, or
intends to consume alcohol”, et cetera. As | read this provision,
it applies to everyone and not just children and young persons
and, therefore, what is being introduced is a new provision
which applies to adults and children and young persons alike. |
just wanted to make sure that this is what is intended to have.
Even though we have an Act called the Children and Young
Persons (Alcohol, Tobacco and Gaming) Act, we will have a
provision which applies to adults and children alike.

Mr Speaker, the last point relates to, going back to the new
section 23A, which has a relevant date as being 1% April 2011
and one can well understand the rationale of what the hon
Member is seeking to achieve and he has said that these are
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not provisions which are intended to have retrospective effect.
In other words, where people have rights, already, those rights
are not being taken away. | would ask the hon Member simply
to consider the practica